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Citation

United States of America—ss.

To Charles J. Kurtz, Western Holstein Farms, Inc.,

Valley Dairy, Inc., and the Lucerne Cream and

Butter Company; and Lewis D. Collings, Ed-

ward M. Selby, and H. C. Johnston, their attor-

neys, Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the City of San Francisco, in

the State of California, on the 16th day of November,

A.D. 1934, pursuant to Order Allowing Appeal in the

Clerk's Office of the District Court of the United States,

in and for the Southern District of California, in that

certain action wherein Harry W. Berdie, Los Angeles

Milk Industry Board, Milk Producers, Inc., Rich-

ard Cronshey, William Corbett. David P. Howells,

George A. Cameron, F. A. Lucas, Earl Maliarc, A. G.

Marcus, M. H. Adamson, T. E. Day, W. H. Stabler,

Max Buechert, C. W. Hibbert, W. J. Kuhrt, George

E. Platt, a. M. McOmje, T. LI. Brice, T. M. Erwin,

A. R. Read, R. C. Perkins, Ross Weaver, are appel-

lants, and you are appellees to show cause, if any there

be, why the order and decree of preliminary injunction

granted against the said appellants in the said cause

mentioned, should not be corrected, and speedy justice

should not be done to the parties in that behalf.

Witness, the Honorable Geo. Cosgrave, United States

District Judge for the Southern District of California,

this 18th day of October, A.D. 1934, and of the Inde-
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])endence of the United States, the one hundred and fifty-

ninth.

Geo. Cosgrave,

U. S. District Judge for the Southern District

of California.

CT:MC

Service of Citation, together with copy of Petition for

Appeal, Assignments of Error and Order Allowing Ap-

peal, is acknowledged this 22 day of October, 1934.

Lewis D. Colli ngs,

Edward M. Selby,

Attorneys for plaintiffs and Appellees.

Received copy of the within this Oct. 22, 1934. H. C.

Johnston, Walter F. Haas, RB.

[Endorsed] : In The United States Circuit Court of

Appeals for the Ninth Circuit. Harry W. Berdie, et al.,

Appellants, v. Charles J. Kurtz, et al., Appellees. Cita-

tion. Filed Oct 22, 1934 R. S. Zimmerman, Clerk. By

L. Wayne Thomas, Deputy Clerk.
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IN THE DISTRICT COURT OF THE
UNITED STATES

Southern District of California

Central Division

Charles J. Kurtz, doing business as Golden

West Creamery Company; Western

Holstein Farms, Inc., a corporation;

Valley Dairy Co., Inc., a corporation;

The Lucerne Cream and Butter Com-

pany, a corporation,

Plaintiffs,

vs.

Harry W. Berdie, Los Angeles Milk In-

dustry Board, Milk Producers, Inc.,

a California Corporation, Richard Cron-

SHEY, William Corbett, David P.

HowELLs, George A. Cameron, F. A.

Lucas, Earl Maharg, A. G. Marcus,

M. H. Adamson, T. E. Day, W. H. Stab-

ler, Max Buechert, C. W Hibbert,

W. J. KuHRT, George E. Platt, A. M.

McOmie, T. H. Brice, T. M. Erwin,

A. R. Read, R. C. Perkins, Ross Wea-
ver, John One, John Two, John Three,

John Four, John Five, John Six, John
Seven, John Eight, John Nine, John
John Ten, John One Company, a Co.-

Partnership; John Two Company, a Co-

partnership; John Three Company, a

Co-Partnership
; John One Company, a

Corporation; John Two Company, a Cor-

poration; John Three Company, a Cor-

poration
;

Defendants.
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In Equity No. 144-C

BILL FOR INJUNCTION

To THE Honorable, the Judges of the Above En-
titled Court:

The above named plaintiffs, bring this their Bill of

Complaint against the above named defendants, and in

so doing, allege and represent to the above entitled Court

and the Judges thereof, as follows, to-wit:

I.

Each of the above named plaintiff corporations is a

corporation duly organized and existing under and by

virtue of the laws of the State of California, and doing

business exclusively in said State.

The plaintiff, Charles J. Kurtz, is doing business under

the fictitious firm name and style of Golden West Cream-

ery Company, and has complied with the statutes in such

case made and provided.

IL

The defendant Los Angeles Milk Industry Board

claims that it is a board selected as provided in that

certain document entitled, "License for Milk, Los An-

geles Milk Shed," issued by the Secretary of Agriculture

of the United States on November 16, 1933, and by its

terms declared to be effective on November 20, 1933,

and particularly in Exhibit "D" attached to said docu-

ment, all of which is hereinafter more particularly set

forth; the defendants Richard H. Cronshey, William

Corbett, David P. Howell s, George A. Cameron, F. A,

Lucas, and Earl Maharg, claim that they are the six

individual members of said Los Angeles Milk Industry

Board selected in accordance with the j^rovisions of sub-
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division (a) of paragraph 1 of Exhibit "D," attached

to said "License for Milk, Los Angeles Milk Shed"; the

defendants A. G. Marcus, M. H. Adamson, T. E. Day,

W. H. Stabler, Max Buechert, and C. W. Hibbert, claim

that they are the six members of said board selected in

accordance with the provisions of subdivision "b" of

paragraph 1 of said Exhibit "D"; the defendant W. J.

Kuhrt claims that he is the thirteenth member of said

board and the Chairman thereof selected in accordance

with the provisions of subdivision (c) of paragraph 1

of said Exhibit "D"; the defendants George E. Piatt,

A. M. McOmie, T. H. Brice, T. M. Erwin, A. R. Read,

R. C. Perkins, and Ross Weaver claim that they arc

alternate members of said Los Angeles Milk Industry

Board; the individual defendants mentioned in this para-

graph are now, and at all times since on or about the

18th day of November, 1^^33, have been acting as mem-

bers of said Los Angeles Milk Industry Board, and each

of said defendants is now, and at all times since on or

about the 18th day of November, 1933, has been acting

as a member of said board; upon information and belief

plaintiffs allege that said George E. Piatt, A. M.

McOmie, T. H. Brice, T. M. Erwin, A. R. Read, R. C.

Perkins and Ross Weaver have not been selected as

members of said board nor has either or any of them

ever been selected as a member of said board in accord-

ance with or pursuant to any of the provisions of said

"License for Milk, Los Angeles Milk Shed"; upon in-

formation and belief plaintiffs allege that said F. A.

Lucas never was selected as a member of said Los An-

geles Milk Industry Board in accordance with or pur-

suant to the provisions of subdivision (a) of paragraph 1



Charles J. Kurtz, et al. 7

of said Exhibit "D"; upon information and belief plain-

tiffs allege that said Max Buechert never was selected

as a member of said Los Angeles Milk Industry Board

in accordance with or pursuant to the provisions of sub-

division (b) of paragraph 1 of said Exhibit "D"; upon

information and belief plaintiffs allege that said W. J.

Kuhrt never was selected as a member or as the thir-

teenth member of said Los Angeles Milk Industry Board

in accordance with or pursuant to the provisions of

subdivision "c" of paragraph 1 of said Exhibit "D."

IIL

The defendant Milk Producers, Inc., is a private cor-

poration organized and existing under and by virtue of

the laws of the State of California, and is asserting

rights and making demands and exercising purported

powers in connection with said alleged license, all of

which is hereinafter more particularly set forth.

IV.

That the defendant, Harry W. Berdie, as plaintiffs

are informed and believe, and upon such information and

belief allege, is Regional representative of the licensing

and enforcement section of the Agricultural Adjustment

Administration of the United States Department of Ag-

riculture; and in like manner, plaintiffs herein allege

that said Harry W. Berdie assumes and claims the right

and power of enforcement of the provisions of the license

agreement and marketing agreement hereinafter specified

and described and referred to herein.

V.

That the defendants John One to John Ten, inclusive,

John One Company to John Three Company, a Co- Part-
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nership, inclusive, and John One Company, a Corpora-

tion to John Three Company, a Corporation, inclusive,

are sued herein under fictitious names, their true names

being unknown to plaintiffs at this time, and leave of

Court will be asked to substitute their true names when

and if the same are ascertained.

Each and all of the defendants herein are residents

of the above named Federal District, to-wit, the South-

ern District of California.

VI.

Plaintiff's further allege and show that the matters in

controversy in this suit and the questions involved there-

in are questions arising under the Constitution and the

laws of the United States and that, as to each of the

plaintiffs herein, the matter in controversy exceeds the

sum or value of $3000.00 exclusive of interest and cost;

that the subject matter sought to be protected by this

suit, to-wit, the business of each of said plaintiffs, and

the right of each of said plaintiffs to continue the con-

duct and operation of the same without interference on

the part of the defendants, all as hereinafter set forth, is

severally of a value greatly in excess of $3000.00.

VII.

Plaintiffs further show and allege that, while each of

them is engaged in separate business, and does not con-

duct o'r operate his business jointly or in common with

the others, yet each of them is interested in the subject

matter of this action. That the said purported license

and the said demands made, and to be made, thereunder,

upon each of the plaintiffs by the defendants, and the

threatened enforcement of said demands and of said
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license by the defendants, have a common and similar

effect upon each of these plaintiffs and their several busi-

nesses. That the questions in controversy submitted by

these plaintiffs are questions of common and general

interest to the class of persons constituting all producers

and distributors of fluid milk within said territory desig-

nated by said purported license as the Los Angeles sales

area, that the members of said class are so numerous as

to make it impracticable to bring them all before the

above entitled court, and for said reason plaintiffs sue

for themselves and for all the members of said c^ass,

pursuant to Equity Rule 2>S.

VIIL

On or about May 12, 1933, there was enacted by the

Congress of the United States a statute designated as

an act of May 12, 1933, Chapter 25, 48 Statutes, 72> Con-

gress H. R. 3635, being an act known as the National

Agricultural Adjustment Act, and entitled "An Act to

relieve the existing national economic emergency by in-

creasing agricultural purchasing power, to raise revenue

for extraordinary expenses incurred by reason of such

emergency, to provide emergency relief with respect tO'

agricultural indebtedness, to provide for the orderly

liquidation of joint-stock land banks, and for other pur-

poses." So far as it may be valid and not in violation

of the Constitution of the United States, said law is now

in force and effect, but these plaintiff's contend that said

law is in conflict with the Constitution of the United

States, and therefore invalid to the extent, and in the

respects, and upon the grounds, hereinafter more par-

ticularly set forth-
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IX.

It is provided by Section 8 of the Act of Congress

just above mentioned that:

"In order to effectuate the declared poHcy the Secre-

tary of Agriculture shall have power

—

"(3) to issue licenses permitting processors, associa-

tions of producers, and others to engage in the handling,

in the current of interstate or foreign commerce, of any

agricultural commodity or product thereof. Such licenses

shall be subject to such terms and conditions not in con-

flict with existing acts of Congress or regulations pur-

suant thereto as may be necessary to eliminate unfair

practices or charges that prevent or tend to prevent the

effectuation of the declared policy and the restoration

of normal economic conditions in the marketing of

such commodities or products thereof and the financing

thereof * * ^."

X.

On July 22, 1933, the Secretary of Agriculture of the

United States, with the approval of the President of

the United States, did make, prescribe and publish mi^k

regulations, series 1, as follows:

"ARTICLE I.—DEFINITIONS

Section 100. As used in these regulations:

(a)- The term "act" means the Agricultural Adjust-

ment Act, approved May 12, 1933, as amended.

(b) The term "person" means individual, partner-

ship, corporation, or association.

(c) The term "Secretary" means the Secretary of

Agriculture of the United States.
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(d) The term "fluid milk" means milk or any prod-

uct thereof covered by the definition of fluid milk in the

marketing agreement in support of which the license is

issued,

(e) The term "distributor" means any person en-

^aged in the business of handling, in the current of

interstate or foreign commerce, fluid milk for consump-

tion within the distributive area defined in such agree-

ment.

"ARTICLE II.—LICENSES

Section 200. Determination of necessity for licenses,

—Prior to entering into any marketing agreement under

the act with respect to the handling of mi'k the Secre-

tary shall determine whether it is necessary to issue a

license in support of such agreement in order to elim-

inate unfair practices or charges that prevent or tend

to prevent ( 1 ) the effectuation of the declared policy of

the act with respect to milk and/or its products, and (2)

the restoration of normal economic conditions in the

marketing of milk and/or its products and the financing

thereof.

Sec. 201. Issuance of license.—If the Secretary so

determines that a license is necessary with respect to

any such marketing agreement, he shall, upon entering

into such agreement, issue a license covering such classes

of distributors as he shall provide in the license. While

the license is in effect it shall cover every such distrib-

utor, irrespective of whether he is a party to the mar-

keting agreement and irrespective of whether he is a

distributor at the time the license becomes effective. All

milk marketing agreements entered into by the Secre-
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tary shall contain a provision whereby the distributors

parties thereto shaU apply for and consent to licensing

under the act. The license shall authorize the distrib-

utors covered by it to engage in such business, subject

to the terms and conditions of the license. The license

shall be effective commencing on such date as the mar-

keting agreement becomes effective, unless the license

provides in its terms for a different effective date.

Sec. 202. Notice of licensing.—Public notice of any

license issued pursuant to these regulations shall be

given, at least 3 days prior to the effective date thereof,

by posting a copy of the license in a conspicuous place

in the main building of the Department of Agriculture,

in Washington, D. C, by issuing press releases contain-

ing copies of the license, and by making available in the

office of the Secretary copies of such press releases. The

license when issued shall be filed in the Department of

Agriculture and shall be a public record.

Sec. 203 Suspension and revocation.—Any license is-

sued hereunder may be suspended or revoked with re-

spect tO' any distributor for violation of the terms or

conditions thereof by such distributor or by any of his

officers, employees, or agents. The procedure for sus-

pension or revocation proceedings shall be in accordance

with General Regulations, Agricultural Adjustment Ad-

ministration, Series 3.

"ARTICLE III.—CERTIFICATES

Sec. 300. Any distributor licensed pursuant to these

regulations may, upon application in accordance with a

form prescribed by the Secretary and upon payment of
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a fee of $2, obtain a certificate evidencing the fact that

the holder thereof is a Hcensee under these regulations;

but the obtaining of such certificate shall not be neces-

sary to constitute a distributor a licensee. The certifi-

cate shall be nontransferable, shall be in effect only so

long as the license has not been suspended or revoked

with respect to such distributor, and shall be surrendered

for cancellation upon the suspension or revocation of

the license with respect to such distributor."

On November 16, 1933, the Secretar}^ of Agriculture

of the United States issued the document hereinabove

mentioned, entitled "License for Milk, Los Angeles Milk

Shed" and purported to make it effective as of the date

of November 20, 1933, and purported to take such action

tinder and by virtue of the provisions of said National

Agricultural Adjustment Act. A true copy of said doc-

ument is hereto attached, marked Plaintiffs' Exhibit "A"

and hereby made part hereof as fully as if set forth

herein verbatim.

(A) As part of the preamble to said purported

license. Exhibit "A." the Secretary of Agriculture recites

as follows:

"Whereas, The Secretar3^ finds that the marketing of

milk for distribution as fluid milk in the Los Angeles

Sales Area and the distribution of said fluid milk are

both in the current of interstate commerce and intra-

state commerce, which are inextricably intermingled";

{Sec. II, p. 6.)

(B) Said purported license, Exhibit "A" then pro-

vides as follows:
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"Now, Therefore, the Secretary of Agriculture act-

ing under the authority vested in him as aforesaid,

"Hereby licenses each and every distributor of fluid

milk for consumption in the Los Angeles Sales Area

to engage in the handling in the current of interstate

or foreign commerce of said fluid milk subject to the

following terms and conditions": (Sec. Ill, p. 6.)

XL
Said purported license defines Los Angeles sales area

as meaning and including the City of Los Angeles, Cal-

ifornia, and additional territory within the county of

Los Angeles and the following adjoining counties, to-

wit, the county of Orange, and the westerly i)ortions of

San Bernardino and Riverside counties, all entirely with-

in the State of California. (Sec. I, pp. 2 and 3.)

XIL

Said purported license, Exhibit "A," provides:

"Every distributor shall file, prior to the fifth (5th)

day of each month with the Chairman of the Los Angeles

Milk Industry Board a statement of (a) the quantity

of milk purchased froni each producer and (b) as to the

production of such distributor a statement of the quan-

tities produced .and sold as fluid milk." (Sec. Ill, 4(a)

p. 7.)

XIII.

Said purported license. Exhibit "A," further provides

that distributors shall not purchase milk from any pro-

ducer for distribution as Grade A market milk unless

such producer authorizes the purchasing distributor to

pay over to the Los Angeles Milk Industry Board such
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amount as may be determined by said Board provided,

however, that such amount shall not exceed one-fourth

cent for each pound of butterfat contained in the milk

purchased by such distributor. It further provides that

distributors having a production of their own shall de-

<luct a like .amount for each pound of butterfat contained

in milk produced and sold by them and pay the same to

said Los Angeles Milk Industry Board and that all dis-

tributors, whether they have productions of their own

or not shall pay to said Board as distributors an amount

equal to that paid by or deducted by them as aforesaid.

(Sec. Ill, 4(b) pp. 7 and 8.)

Said purported license further provides that said Board

shall use said funds for the purpose of compiling statis-

tics, making surveys of costs and methods of production

and distribution in the Los xA.ngeles market, formulating

a program for improving the quality of milk and the

standards of the industry generall}^ in the Los Angeles

market, arbitrating disputes and engaging in advertising

and sales promotion work which will further the inter-

ests of the industry. (Sec. Ill, 4(b) pp. 7 and 8, and

Exhibit "D" attached to said Exhibit "A," pp. 59 and

60.)

XIV.

Said purported license. Exhibit "A," further provides

that distributors shall not purchase milk for distribution

as Grade A market milk from producers not members

of some one of seven local associations or organizations

of milk producers named therein, unless such producers

authorize the purchasing distributor to pay over to the

Los Angeles Milk Industry Board an amount for each



16 Harry W. Berdie, et al., vs.

pound of butterfat contained in milk purchased from

each of said producers equal to the average amount

which the members of such association are then author-

izing their distributors to pay over to such associations

on behalf of their respective members. Provided, how-

ever, that such deductions shall in no event exceed one

cent per pound of butterfat. Said purported license also

provides that similar payments are to be made by dis-

tributors having production of their own, and that the

sum so paid shall be kept as a separate fund by said

Board for the purpose of securing to said producers not

members of the said producers associations, advertising,

educational, credit and other benefits similar to those

secured by the members of said associations by virtue

of their payments to said associations. (Sec. Ill, 4(c)

pp. 8. 9 and 10.)

XV.

Said purported license also provides that distriljutors

shall not purchase milk for distribution as Grade A mar-

ket milk from any producer who is not a member of

some one of said seven private, local organizations or

associations of milk producers mentioned in said license,

unless such producer authorizes the distributor to deduct

or cause to be deducted by the particular association of

producers of which any such producer is a member, cer-

tain amounts specified therein and to be determined by

that certain method provided therein, and that said

amounts shall be paid to Producers Arbitration Com-

mittee, Inc., a private corporation, of which defendant

Milk Producers, Inc., a private California corporation is

the successor, and that said amounts shall be used by
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said defendant for the purpose of equitably allocating

the loss involved in handling surplus milk. (Sec. Ill,

5(a) and (b), pp. 10, 11 and 12.)

That said Milk Producers, Inc., a corporation, owns

and operates a surplus plant in the Los Angeles Milk

Shed, which said surplus plant is for the purpose of

handling all milk from producers in said Los Angeles

Milk Shed, having an established base therein fixed in

accordance with the provisions of the aforesaid pur-

ported License, more particularly Exhibit "C," page 50

of said License, and in accordance with the aforesaid

marketing agreement for mi^k in said Los Angeles Milk

Shed, and more particularly Exhibit "C," at page 53

thereof, in excess of the requirements of the distributors

in the Los Angeles Sales Area for distribution as fluid

milk in said area according to the provisions of said

License, and in excess of the requirements of the dis-

tributors in the Los Angeles Sales Area, parties to said

marketing agreement, for distribution as fluid milk in

said area.

That none of the plaintifl^s herein are stockholders

in or directors of, or have any interest in said Milk

Producers, Inc., or its predecessor in interest. Producers

Arbitration Committee, Inc., from whom said Milk Pro-

ducers, Inc., acquired said surplus plant. That each and

all of said plaintiffs have in the past handled and dis-

posed of and now handle and dispose of all of their

surplus milk, both as distributors and producers, and

have handled and disposed of and do now handle and

dispose of all of the surplus milk of their producers,

and each of them, and that none of said plaintiffs, either
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as distributors or producers, or of the producers of said

plaintiffs, have delivered or now deliver any milk to

said surplus plant, to said Producers Arbitration Com-

mittee, Inc., or its successors, Milk Producers, Inc., save

and except that since the effective date of said License,

plaintiff. Lucerne Cream and Butter Co., has delivered

some milk to said surplus plant.

That according to the provisions of said purported

License and said marketing agreement, and prior to the

said marketing agreement having been approved by the

Secretary of Agriculture, and said purported License

having 1)een issued by said Secretary of Agriculture, one

of the purposes of said surplus plant was for the dis-

posal to distributors of the Los Angeles Sales Area

of milk delivered to it in the event of a shortage of

milk on the part of said distributors. That prior to the

issuance of said marketing agreement and said purported

License, one of the plaintiffs herein, to-wit. Valley

Dairy Company. Inc., was, on at least two occasions,

short of milk for distri1:)Ution to its customers in the

Los Angeles Sales Area and requested of said Producers

Arbitration Committee, Inc., then operating said surplus

plant, predecessor in interest of said defendant. Milk

Producers, Inc., to sell to said Valley Dairy Company,

Inc., milk from said surplus plant at the then estab-

lished price to fill said shortage of milk and enable

said Valley Dairy Company, Inc., to distribute to its

regular customers in said Los Angeles Sales Area, and

said Producers Arbitration Committee, Inc., operating

said plant as aforesaid, refused to sell and deliver any

milk to said Valley Dairy Company, Inc., although said

Producers Arbitration Committee, Inc., and said surplus
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plant, had on hand in said surplus plant milk for distribu-

tion and sale.

Said purported License also provides that every dis-

tributor having a production of his own milk for dis-

tribution as Grade A market milk shall pay certain sums

each month, to be determined by the method provided

therein to Producers Arbitration Committee, Inc., of

which defendant Milk Producers, Inc., is the successor,

to be used by said defendant for the purpose of equitably

allocating the loss of surplus milk. (Sec. Ill, 5 (c),

p. 12.)

X\^I.

Said purported License also provides that distributors

shall purchase all of their milk requirements of Grade

A market milk and Grade A milk for standardization

purposes from producers having established bases in the

Los Angeles Milk Shed, provided such milk meets all

of the health requirements established by the state,

county and city health ordinances and regulations within

the territory involved. (See Subd. 14, pp. 15 and 16.)

Said purported License and said marketing agreement

also provides (License, Exhibit "C," p. 50, et seq.,

Agreement, Exhibit "C," p. 53, et seq.,) for the estab-

lishment of the control of production, and the fixing of

a base of each producer marketing milk in the Los

Angeles Sales Area on the date of said purported License

and said agreement, and establishes the said base by

computations covering the period from March 16th, 1933,

to June 15th, 1933, inclusive, and does not take into

consideration or give any credit in establishing such base

of said producers for any production subsequent to June

15th, 1933, and prior to November 20th, 1933, the date
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upon which said License became effective, thus making

the operation and provisions of the said License retro-

active. That by so estabHshing said base as of November

15th, 1933, the same deprives the producers producing

larger quantities of milk after June 15th, 1933, from

obtaining the established base price for said milk, and

said purported License and said marketing agreement

provide for the payment to the producers for such pro-

duction sold to distributors at a price insufficient to

enable said producers to produce and sell said milk

except at a loss. That the operation of said terms of

said purported License and marketing agreement would

put said producers out of business and cause such pro-

ducers, many of whom furnish milk to the plaintiffs

herein, financial losses in excess of $3000.00, and would

amount to a confiscation of the property of said pro-

ducers without due process of law. That at least two

of the plaintiffs herein are producers as well as distribu-

tors, and as such producing distributors have production

of milk in excess of their base as purported to be estab-

lished under the aforesaid terms and provisions of said

purported License and marketing agreement, and have

been ordered by said defendant Los Angeles Milk In-

dustry Board to pay to defendant Milk Producers, Inc.,

the difference between the base price and the surplus

price for said production as said terms "base price" and

"surpliis price" are defined in said purported License.

XVII.

Said purported License, Exhibit A, also fixes the

price which must be paid by distributors to producers

for Grade A market milk and for all products and com-
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modities falling within the definition of fluid milk as

defined therein. (See p. 6 and Exhibit A, attached to

said document, pp. 17 to 24.)

XVIII.

Said purported License, Exhibit A, also fixes the prices

which shall be paid by distributors to producers for

fluid milk, and which may be charged by distributors for

said products above mentioned upon sale of the same

to consumers and to peddlers for resale. (See p. 6,

and Exhibit B, attached to said document, pp. 24a to

52.)

XIX.

All of the provisions and regulations of said pur-

ported License above mentioned purport to be applicable

according to its terms only within said Los Angeles

sales area and only to all producers and distributors

engaged in business and doing business therein.

XX.

Each of the plaintiffs herein is engaged in the busi-

ness of producing and/or distributing fluid milk within

the said Los Angeles sales area and the above pro-

visions of said purported License apply, according to

their terms, to each of the plaintiffs in the conduct of

their said business.

XXL
Each of the plaintiffs herein purchases and/or pro-

duces all of the milk used by it in the conduct of its

business entirely and exclusively within the State of

California, and also sells and distributes milk produced

or purchased by it entirely within said state, and none

of said milk is moved or shipped outside the State of

California, None of the milk produced and/or purchased
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and/or sold and/or distributed by any one of the four

plaintiffs herein is in, or ever enters into, the current

of interstate and/or foreig-n commerce, but is and re-

mains at all times entirely within the current of purely

intra-state commerce.

XXII.

Said defendant Los Angeles Milk Industry Board and

the individual defendants named herein as the members

of said Board have demanded of these plaintiffs and each

of them that they file with said Board prior to Janu-

ary 5, 1934, a statement as required by said purported

License and set forth in Paragraph X, supra.

XXIIL

Said defendant Los Angeles Milk Industry Board,

and said defendants hereinbefore named as acting as

members thereof, have demanded of these plaintiffs, and

each of them, that they, and each of them, deduct from

the amount payable to each producer from whom each

of said plaintiffs, as a distributor, purchased milk dur-

ing the time commencing November 20, 1933, and end-

ing N[ovember 30, 1933, both dates inclusive, and pay

to said Board certain sums equaling in amount one-

quarter cent for each pound of butter fat contained in

the milk purchased by each of said plaintiffs as a dis-

tributor , and in cases where one or more of the plaintiffs

are distributors having production of their own, have

demanded of said plaintiffs that they deduct a like

amount for each pound of butter fat contained in milk

produced and sold by them during said period and pay

the same to the Los Angeles Milk Industry Board ; said

defendants have also demanded of plaintiffs, and each of

them, that whether they have production of their own
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or not they pay, as distributors, to said Los Angeles

Milk Industry Board sums equaling an additional amount

of one-quarter cent for each pound of butter fat con-

tained in the milk distributed by each of said plaintiffs

during said period; said defendants will, unless re-

strained by this Court, each month make similar de-

mands upon these plaintiffs, and each of them, demand-

ing that plaintiffs, and each of them, deduct from the

amounts payable to producers from whom they purchase

milk and pay to said board sums equaling in amount

one-quarter cent for each pound of butter fat contained

in the milk so purchased by each of said plaintiffs and

a like amount of one-quarter cent for each pound of

butter fat contained in milk produced by them and an

additional amount of one-quarter cent per pound of

butter fat contained in all milk distributed by them. Said

demands are and will be made under and by virtue of

the provisions of Section III, paragraph 4 (b) of said

purported License, a copy of which is hereunto annexed

and marked Exhibit ''A."

XXIV.

Said defendant Los Angeles Milk Industry Board

and said defendants hereinbefore named as acting as

members thereof have demanded of these plaintiffs, and

each of them, that they, and each of them, deduct from

the amount payable to each producer for whom each of

said plaintiffs, as a distributor, purchased milk during

the time commencing November 20, 1933, and ending

November 30, 1933, both dates inclusive, and pay to

said board an amount for each pound of butter fat con-

tained in milk purchased from each of the producers

who sell to said plaintiffs, equal to the average amount
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which the members of the several associations or organi-

zations of milk producers named in said purported

License, are now authorizing their distributors to pay

over to such associations or organizations on behalf of

their respective members and that similar payments be

made by plaintiffs having production of their own. That

none of the producers from whom plaintiffs are so pur-

chasing milk is a member of any of said associations or

organizations. The specific amount which said defend-

ants have demanded of these plaintiffs under this head

for the period above mentioned is eight-tenths of a cent

for each pound of butter fat contained in the milk so

purchased and/or produced. Said defendants will, unless

restrained by this Court, each month make similar de-

mands upon these plaintiffs, and each of them, demand-

ing that plaintiffs, and each of them, deduct from the

amounts payable to producers from whom they pur-

chased milk and pay to said board an amount equal to

the average which the members of said associations or

organizations are then authorizing their distributors to

pay over to such associations or organizations on behalf

of their respective members and demanding that similar

payments be made by plaintiffs having production of

their own. Said demands are and will be made under

and by virtue of the provisions of Section III, para-

graph 4 (c) of said purported License, a copy of which

is hereunto annexed and marked Exhibit "A."

XXV.

Said defendant Los Angeles Milk Industry Board and

said defendants hereinbefore named as acting as mem-

bers thereof and said defendant Milk Producers, Inc.,

have demanded of these plaintiffs, and each of them,
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that they, and each of them, deduct from the amount

payable to each producer from whom each of said

plaintiffs, as a distributor, purchased milk during the

time commencing November 20, 1933, and ending No-

vember 30, 1933, both dates inclusive, and pay over to

said defendants certain specified amounts of money cal-

culated as provided in Section III, paragraphs 5 (a),

(b), and (c) of said purported License, a copy of

which is hereunto annexed and marked Exhibit "A,"

and have demanded that similar payments be made by

plaintiffs having production of their own. That for said

period said Board has determined said amount to be

29 cents per pound of butter fat, being the difference

between the base price of 51 cents per pound and the

surplus price of 22 cents per pound of butter fat. Said

defendant will, unless restrained by this Court, each

month make similar demands upon these plaintiffs, and

each of them, demanding that plaintiffs, and each of

them, deduct from the amounts payable to producers

from whom they purchase milk and pay to said defend-

ants sums calculated by them as provided in said Sec-

tion III, paragraphs 5 (a), (b), and (c) of said pur-

ported License and demanding that similar payments

be made by plaintiffs having production of their own.

Said demands are and will be made under and by virtue

of the provisions of said sections of said purported

License.

XXVI.

Said defendants will make similar demands on these

plaintiffs each month hereafter for similar payments

and will do so under and by color of the said purported

License.
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XXVII.

On or about the 17th day of November, 1933, the

Secretary of Agriculture of the United States signed a

so-called marketing agreement for milk in the said Los

Angeles Milk Shed, which was also sig-ned by less than

one-third of the persons, firms and corporations engaged

in the business of producing and/or distributing fluid

milk in the said Los Angeles sales area. None of these

plantiffs signed said agreement. Said agreement is re-

ferred to in said purported License, Exhibit A. A true

copy of said agreement is hereto attached, marked Plain-

tiffs' Exhibit B, and hereby made a part hereof as fully

as if set forth verbatim. Said agreement provides for

the selection of a Board to be known as the Los Angeles

Milk Industry Board and its provisions in that respect

are the same as those of said purported License, Ex-

hibit A, and its provisions in other respects are simi-

lar to those of said purported License. Said agreement

provides that the duties of said Board shall be to re-

ceive complaints as to violations by any contracting

producer or contracting distributor of the terms and

conditions of said agreement, to adjust disputes arising

under said agreement between contracting producers

and/or contracting distributors, to make findings of fact

which may be published ; to issue warnings to said per-

sons and to take such lawful measures as may be appro-

priate, and if it deems it necessary, to report its findings

and action with respect thereto^ to the Secretary for

appropriate proceedings under the Act. Since the issuance

of said purported License, said defendant Board and said

defendant members thereof, and said defendant Berdie

are interpreting said purported License to mean that the
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provisions of said agreement, Exhibit "B," and particu-

larly the provisions thereof providing for the duties of

said Board and conferring powers thereon, are incor-

porated into and made a part of said purported License

and are assuming the duties and exercising the powers

just above mentioned and will, unless restrained by order

of this Court, continue so to do and in particular will

assume said powers and exercise said duties in rela-

tion to these plaintiffs as hereinafter set forth in detail.

Since the issuance of said license, said Board is assum-

ing the duties and exercising the powers just above men-

tioned and will, unless restrained by order of this court,

continue to do so, and in particular will assume said

powers and exercise said duties in relation to these plain-

tiffs as hereinafter set forth in detail.

XXVIIL
Upon failure of these plaintiffs to make to said de-

fendants the payments unlawfully demanded and to be

demanded by them as aforesaid, and to comply with

other unlawful and vexatious demands of defendants,

said defendants intend to and will, unless restrained

by order of this Court, summon plaintiffs before them

to answer to a charge of violating said purported License,

and conducting business in violation thereof, and will

thereupon find the plaintiff's to be guilty of violating said

purported License, and will report such finding to the

Secretary of Agriculture, and will advise and recom-

mend that said jxirported License be revoked and can-

celled so far as these plaintiffs are concerned, and that,

if they continue to do business thereafter, they be pro-

ceeded against under said National Agricultural Adjust-

ment Act for engaging in the business of distributing

milk without a license.
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XXIX.

That said defendant, Harry W. Berdie, as such Re-

gional Representative, as hereinbefore set forth, has

threatened and is threatening- to institute proceedings

before the said Secretary of Agriculture, for the can-

celling of the license and rights of these plaintiffs herein

to handle their individual businesses under said National

Agricultural Adjustment Act. That although plaintiffs

herein are not parties signatory to that certain market-

ing agreement entered into by the Secretary of Agricul-

ture of the United States on or about the 17th day of

November, 1933, with certain contracting producers of

fluid milk produced in the Los Angeles Milk Shed and/or

the Los Angeles Cream Shed, and with certain contract-

ing distributors of fluid milk in the Los Angeles sales

area, nevertheless, the said Harry W. Berdie is attempt-

ing to enforce and will enforce, unless restrained by

proper order of this Court, the terms and provisions of

said marketing agreement as against these plaintiffs, and

has threatened to and will, unless restrained by proper

order of this Court, revoke the licenses of these plaintiffs

to continue in their businesses.

XXX.
L"^nder the provisions of said National Agricultural

Adjustment Act, the doing of business without a license

is punishable by penalty of $1,000.00 per day. Said pen-

altv is so unusually oppressive and unreasonable that

the said plaintiffs are thereby precluded from the privilege

of asserting their rights independently and challenging

in the courts by defensive tactics, the validity of said

purported license, and the provisions of the statute pur-

suant to which it purports to have been issued, without
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incurring the risk of being visited with such oppres-

sive and unreasonable penalties, that plaintiffs have no

speedy and/or adequate remedy at law; and the injury

to plaintiff's rights will be irreparable unless this Court

shall exercise its equitable jurisdiction to issue an in-

junction. Moreover, the interference by said defendants

with paintiffs' business unless restrained by order of

this Court will be continuous, to the great and irre-

parable injury of plaintiffs. Said penalties imposed by

said Act, which are contended and believed by plaintiffs

to be not legal, are so excessive as to intimidate plain-

tiffs by the risk of having to pay the amount thereof, and

since the ordinary method of testing the validity of

said Act and purported license would subject the plain-

tiffs to the risk of said enormous penalties, if in error,

said purported license and act deprive plaintiffs of their

property without due process of law, contrary to the

Fifth Amendment to the Constitution of the United

States, and plaintiffs are without remedy except in this

court of equity\

XXXI.

Plaintiffs respectfully show the Court that the said pur-

ported license and the said National Agricultural Adjust-

ment Act, in so far as it purports to authorize said

purported license, are, and each of them is, void under

the Constitution and laws of the United States for the

following reasons, and in the following respects:

(a) Because said license constitutes an unlawful and

imwarranted interference with the right of these plain-

tiffs to contract with the producers.

(b) Because the issuance of said license constitutes

an unlawful assumption and usurpation of legislative

power by the Secretary of Agriculture.
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(c) Because said purported license is an attempt

to impose a charge upon one individual for the benefit

of other private individuals, corporations or enterprises.

(d) Because said purported license recites and finds

contrary to fact that the marketing of milk in said ter-

ritory designated therein as the Los Angeles Sales

Area, is in the current of interstate commerce and inex-

tricably mingled with it.

(e) Because said purported license is an attempt to

regulate the Inisiness of production and sale of fluid

milk and does not in any way constitute a regxilation of

interstate commerce.

(f) Because said puri)orted license is an attempt to

regulate purely intra-state business by Federal authori-

ties, under the guise of regulating interstate and foreign

commerce.

(g) Because said purported license is an attempt

by Federal authorities to fix commodity prices to pro-

ducers, distributors and consumers in the course of con-

ducting a business which is not burdened with a public

interest or duty and which is not subject to price regula-

tion by Federal authorities or otherwise.

(h) Because said purported license deprives these

plaintiffs of their property without due process of law,

in violation of plaintiffs' rights, and particularly of the

Fifth Amendment to the Constitution of the United

States.

(i) Because said purported license and marketing-

agreement attempts to fix and levy an arbitrary charge

to be paid to a private corporation in which jjlaintiffs

are not members or stockholders, without any legisla-

tive authority and contrary to the provisions of Section
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VIII of Article 1 of the Constitution of the United

States.

(j) Because said National Agricultural Adjustment

Act, in so far as it attempts to confer upon the Secre-

tary of Agriculture the jx^wer to issue licenses and to

thereby fix such terms and conditions as may be neces-

sary to eliminate unfair practices or charges that pre-

vent or tend to prevent the effectuation of the declared

policy, and the restoration of normal economic con-

ditions in the marketing of such commodities or products

thereof and the financing thereof, is an unlawful and

unconstitutional delegation of legislative authority to an

executive officer, and violates Article I of the Constitu-

tion of the United States.

(k) Because said license as issued by said Secretary

of Agriculture is not authorized by said National Agri-

cultural Adjustment Act.

XXXIL
Plaintiffs respectfully show the Court that the acts

and threatened acts of the defendants above set forth

are in violation of the Constitution and laws of the

United States and the rights of the plaintiffs there-

imder in the respects and for the reasons set forth in

Paragraph XXIX, supra.

XXXIII.

Plaintiffs further show that even if the Court should

hold that said purported license and Act were valid, so

far as the regTilation of the marketing of milk in inter-

state commerce is concerned, nevertheless both said

purported license and Act, and the acts and threatened

acts of defendants herein set forth, are invalid as to

these plaintiffs, for the reason that they are not engaged
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in the marketing of milk for distribution in interstate

commerce, as is above more particularly set forth.

Wherefore, plaintiffs pray that, in view of the irre-

parable injury which is about to h^ inflicted upon plain-

tiffs, and the multiplicity of penalty suits to which plain-

tiffs will be subjected but for the restraining- process of

this Court, a restraining order at once issue, enjoining

the defendants and each of them from making any of

the demands and commiting any of the acts with relation

to these plaintiffs, above mentioned, and from taking

any steps whatsoever to collect from the plaintiffs the

payments above mentioned, and ordering said defend-

ants to show cause why a temporary injunction of like

character should not issue, that upon the hearing of said

order to show cause a temporary injunction of like char-

acter issue and that upon final hearing said temporary

injunction be made permanent.

Plaintiffs further pray that this Court adjudge and

decree that said purported license is void and invalid as

to these plaintiffs.

Plaintiffs pray for their costs incurred herein and for

all such other and further relief as in equity they may

be entitled to.

Lewis D. Colli ngs,

Amos Friedman.

Walter F. Haas,

Harold C. Johnston,

Edward M. Selby,

William T. Selby,

Attorneys for Plaintiffs.

(As per Order herein, a printed pamphlet containing

Exhibits A and B is inserted herein, as follows:)
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2 MARKETING AGREEMENT AND LICENSE FOR MILK

along the southern boundary Kne of Riverside County to a point
where it intersects the eastern boundary hne of Orange County;
thence southwesterly along the eastern boundary line of Orange
County to a point where said eastern boundary line intersects on the
Pacific Coast; thence in a northwesterly direction along the Pacific

Coast with its meanderings to the point of beginning; and also in-

cluding the island of Santa Catalina.
E. "Los Angeles Cream Shed" means those dairy farms located in

the counties of Imperial, San Luis Obispo, Tulare, Kings, Madera,
Ventura, Merced, Kern, Fresno, and Santa Barbara as were produc-
ing milk for Grade A market cream on the effective date of this Agree-
ment, and such other dairy farms as may l)ecome entitled to produce
milk for Grade A market cream, in accordance with the terms of tliis

Agreement; except (1) Those dairy farms producing any milk for dis-

tribution as fluid milk in said counties, and (2) Those farms located
in said counties which are within the Los Angeles Milk Shed as defined
herein.

F. "Los Angeles Milk Shed" moans those dairy farms in the coun-
ties of Los Angeles, Riverside, San Bernardino, and Orange, and also

those dairy farms outside said counties as were producing milk for

Grade A market milk on the effective date of this agreement, and
such other dairy farms as may become entitled to ])roduce milk for

Grade A market milk, in accordance with the terms of this Agreement.
G. "Los Angeles Milk Industry Board" is that Board to be or-

ganized and to have the powers and duties set forth in Exhibit D,
which is attached hereto and made a part hereof.

H. "Los Angeles Cream Clearing Association" means that associa-

tion (or any corporate successor thereto) composed of contracting
distributors who are operating separating plants in the Los Angeles
Cream Shed, and supplying Grade A market cream.

I. "Secretary" means the Secretary of Agriculture of the United
States.

J. "Act" means the Agricultural Adjustment Act, approved May
12, 1933, as amended.

K. "Person" means, individual, partnership, corporation, associa-

tion, and any other business unit.

The parties to this Agreement are the contracting producers, the

contracting distributors, and the Secretary.

Whereas, it is the declared policy of Congress, as set forth in Section
2 of the Agricultural Adjustment Act, approved May 12, 1933, as

amended

—

(1) to establish and maintain such balance between the production
and consumption of agricultural commodities and such marketing
conditions therefor, as will reestablish prices to farmers at a level

that will give agricultural commodities a purchasing power with
respect to articles that farmers buy, equivalent to the purchasing
power of agricultural commodities in the base period; the base period
in the case of all agricultural commodities except tobacco being the
prewar period, August 1909-July 1914, and in the case of tobacco,

the base period being the postwar period, August 1919-July 1929:

(2) to approach such equality of purchasing power by gradual
correction of the present inequalities therein at as rapid a rate as is

deemed feasible in view of the current consumptive demand in domes-
tic and foreign markets; and
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(3) to protect the consumers' interest by readjusting farm produc-

tion at such level as will not increase the percentage of the consumers'
retail expenditures for agricultural commodities, or products derived

therefrom which is returned to tlie farmer, above the percentage wliich

was returned to the farmer in the pre-war period August 1909-July
1914; and

Whereas, it is understood that to effectuate such declared policy,

the contracting producers shall receive a fair proportion of the finan-

cial benefits resulting to the contracting distributors from this Mar-
keting Agreement for Milk, Los Angeles Milk Shed, and acts done
pursuant thereto until parity is achieved for the contracting producers,

and that subject to the foregoing, at all times, efl'orts will be made by
the contracting distributors to yield to the consumers a fair proportion

of such financial benefits and savings ; and
Whereas, pursuant to the Act, the parties hereto for the purpose

of correcting the conditions now obtaining in the marketing of milk
produced in the Los Angeles Milk wShed and/or the Los Angeles Cream
Shed and in the marketing of fluid milk distributed in the Los Angeles
Sales Area, desire to enter into a marketing agreement under the pro-

visions of Section 8 (2) of the Act; and
Whereas, associations of producers, members of Producers' Arbi-

tration Committee, Inc., and individual producers, parties signatory

hereto, market more than eighty percent (80%) of the milk produced
in the Los Angeles Milk Shed and/or the Los Angeles Cream Shed and
distributed and consumed as fluid milk in the Los Angeles Sales Area
and such associations of producers severally represent that they have
corporate power and authority to enter into this Agreement; and

Whereas, members of the Southern California Milk Dealers Associa-
tion and other distributors, parties signatory hereto, distribute more
than eighty percent (80%) of the fluid milk distributed in the Los
Angeles Sales Area, which fluid milk comprises substantially all of the
milk marketed by the associations of producers, members of the
Producers' Arbitration Committee, Inc., as aforesaid; and

Whereas, the marketing of milk produced in the Los Angeles Milk
Shed and the Los Angeles Cream Shed, respectively, for distribution

as fluid milk in the Los Angeles Sales Area is inextricably intermingled
with the marketing of milk produced for manufacturing into butter
and other products manufactured from milk and cream; and

Whereas, the prices received by the contracting producers from
the contracting distributors and the prices properly receivable by the
contracting distributors from consumers are dependent upon the
prices of butter and other products made from milk produced by
the contracting producers and others within and without the State
of California ; and

Whereas, the marketing of milk produced in the Los Angeles Milk
Shed and the Los Angeles Cream Shed for distribution as fluid milk'
in the Los Angeles Sales Area and the distribution of said fluid milk
are in both the current of interstate and foreign commerce and the
current of interstate commerce which are inextricably intermingled;

N^ow, therefore, the parties hereto agree as follows:
1. The schedules governing the prices at which, and the terms and

conditions under which milk shall be sold by the contracting producers
and purchased by the contracting distributors for distribution as
fluid milk shall be those set forth in Exhibit A, which is attached hereto
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and made a part hereof. Such schedules or any of them may be
changed by agreement between the contracting producers and the
contracting distributors, provided, however, that such changes shall

become effective only upon the written approval of the Secretary.
Payments to the Producers' Arbitration Committee, Inc., made

pursuant to paragraph 5, and payments to the Los Angeles Milk
Industry Board, made pursuant to paragraph 4 hereof, and like pay-
ments to the Producers' Arbitration Committee, Inc., made pursuant
to membership agreements, shall, respectively, be deemed part of the
price paid to producers.

2. The schedules of wholesale, resale, and retail prices at which
fluid milk shall be distributed and sold by the contracting distributors
in the various parts of the Los Angeles Sales area shall be those set

forth in Exhibit B. Such schedules or any of them may be changed
by agreement between the contracting producers and the contracting
distributors, provided, however, that such change shall become
efl'ective only upon the written approval of the Secretary.

3. The Production and Surplus Control Plan, attached hereto and
made a part hereof, and marked "Exhibit C", shall be binding upon
the contracting producers and the contracting distributors. Such
Production and Surplus Control Plan may be changed by agreement
between the contracting producers and the contracting distributors,

provided, however, that such changes shall become effective only
upon the written approval of the Secretary.

4. (a) Each contracting distributor agrees to file prior to the 5th
day of each month with the Chairman of the Los Angeles Alilk

Industry Board a statement of (a) the quantity of milk purchased
from each producer and {b) as to the production of such contracting
distributor a statement of the quantities produced and sold as fluid

milk.

(6) The contracting distributors agree that they will not purchase
milk from any producer for distribution as Grade A Market Milk,
unless such producer authorizes the purchasing contracting distrib-

utor to pay over to the Los Angeles Milk Industry Board such amount
as may be determined by the Los Angeles Milk Industry Board,
provided, however, that such amount shall not exceed ji^ for each
pound of butterfat contained in the milk purchased by such contract-

ing distributor. Contracting distributors having production of their

own, agree to deduct a like amount for each pound of butterfat

contained in milk produced and sold by them and to pay the same to

the Los Angeles Milk Industry Board. All contracting distributors,

whether such distributors have production of their own or not, agree

to pay to the aforesaid Los Angeles Milk Industry Board as dis-

tributors an amount equal to that paid or deducted by them, as the

case may be, as aforesaid. The Board shall use said funds for the

purposes specified in Exhibit D, which is attached hereto and made
a part hereof.

(c) The contracting distributors agree that they wUl not purchase
mUk for distribution as Grade A Market Milk from producers not
members of the California Milk Producers Association, Independent
Milk Producers Association, the Los Angeles County Natural Milk
Producers Association, the Los Angeles Mutual Dairymen's Associa-

tion, the Southern California Bottled Raw Milk Association, the

Dairymen's Association, Inc., of Riverside, or the Orange County
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Milk Producers, Inc., unless such producers authorize the purchasing
contracting distributor to pay over to the Los Angeles Milk Industry
Board an amount, for each pound of butterfat contained in milk pur-

chased from said independent nonmember producers, equal to the

average amount which the members of such associations are then
authorizing the contracting distributors to pay over to such associa-

tions on behalf of their respective members, provided, however, that

such deduction shall in no event exceed one cent per poimd of butter-

fat. Contracting distributors having production of their own of

milk for distribution as Grade A Market Milk and who are not mem-
bers of the aforesaid associations of producers agree that for the

purposes of this paragraph, they shall be deemed to have sold such
milk as a producer and purchased such milk as a distributor and
shall make payment to the Los Angeles Milk Industry Board
accordingly.

Said average amount shall be determined for each month by the

Los Angeles Alilk Industry Board by (1) multiphdng the amount per
pound of butterfat authorized to be deducted in respect to each such
Association by the number of pounds for which the deduction is so

authorized, (2) adding the several amounts thus arrived at, and (3)

dividing the resulting sum b}' the total number of pounds for which
members of said Associations of Producers have in the aggregate
authorized deductions, the resulting figure being the average amount
to be deducted for said month in the case of such nonmember pro-

ducers.

The sum so paid shall be kept as a separate fund by said Los Angeles
Milk Industry Board for the purpose of securing to said producers
not members of the above-mentioned producers' associations, adver-
tising, educational, credit loss, and other benefits similar to those
which are secured by the members of the aforesaid producers' asso-

ciations by virtue of their like payments to said producers' associa-

tions. The contracting producers and contracting distributors under-
take that said Los Angeles Milk Industrs' Board shall disburse such
funds for the purposes hereinabove provided, and that said Los
Angeles Milk Industry Board shall keep separate books and record?
in a form satisfactory to the Secretary pertaining to such funds,
which said books and records of the Los Angeles Milk Industry Board
shall be subject to examination of the Secretary during the usual
hours of business, and that the Los Angeles Milk Industrs^ Board
shall from time to time furaish to the Secretary such information as
the Secretary may require.

(d) The deductions w^hich are thus made, pursuant to paragraphs
4 (b) and (c) shall be paid to the Los Angeles Milk Industry Board
at the time provided in this Agreement for making payment to pro-
ducers for milk purchased.

5. (a) The contracting distributors agree that they will not pur-
chase milk for distribution as Grade A Market Milk from any producer
who is not a member of any of the associations of producers listed in
Paragraph 4 unless such producer authorizes the contracting dis-

tributor to whom such producer is delivering milk to deduct or cause
to be deducted by the particular association of producers of which
any such producer is a member, each month, the following: (1) For
the deliveries of such producer in excess of such part thereof as w^as
classified as base milk pursuant to the provisions of Exhibit C for such
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month, a sum equal to the difference between the base price for said
milk and the surplus price for said milk, both prices to be determined
pursuant to the provisions of Exhibit A, Schedule I, and of Exhibit A,
Schedule III; and (2) for that part of the deliveries of each such
producer not in excess of the producer's base determined pursuant to

the provisions of Exhibit C, the difference between the base price

payable for said milk pursuant to the provisions of the aforesaid
schedules of Exhibit A and the adjusted base price determined accord-
ing to the provisions of the said schedules of Exhibit A and the provi-
sions of Exhibit C. Every month such contracting distributor or
every such association of producers agree to pay the said sums so
deducted to the Producers' Arbitration Committee, Inc., as provided
in Exhibit C, for the purpose of equitably allocating the loss involved
in handling surplus milk.

(b) The contracting distributors agree that they will not purchase
milk for distribution as Grade A Market Milk from any producer who
is not a member of any of the associations of producers listed in

Paragraph 4 unless such producer authorizes the contracting dis-

tributor to whom such producer is delivering milk to deduct, each
month, the following: (1) For the deliveries of such producer in

excess of such part thereof as was classified as base milk pursuant to

the provisions of Exhibit C for such month, a sum equal to the differ-

ence between the base price for said milk and the surplus price for

said milk, both prices to be determined pursuant to the provisions of

Exhibit A, Schedule I, and of Exhibit A, Schedule III; and (2) for that
part of the deliveries of each such producer not in excess of the pro-
ducer's base determined pursuant to the provisions of Exhibit C,
the dift'erence between the base price payable for said milk pursuant
to the provisions of the aforesaid schedules of Exhibit A and the
adjusted base price determined according to the provisions of said

schedules of Exhibit A and the provisions of Exhibit C. Every such
contracting distributor agrees to pay the said sums so deducted to the
Producers' Arbitration Committee, Inc., as provided in Exhibit C,
for the purpose of equitably allocating the loss involved in handling
surplus milk.

(c) Each contracting distributor having production of his own of

milk for distribution as Grade A Market Milk agrees to pay each
month the following sums to the Producers' Arbitration Committee,
Inc., as provided in Exhibit C for the purpose of equitably allocating

the loss of handling surplus milk: (1) For such production of such
distributor in excess of such part thereof as was classified as base
milk pursuant to the provisions of Exhibit C for such month, a sum
equal to the difference between the base price of said milk and the

surplus price of said milk, both prices to be determined pursuant to

the provisions of Exhibit A, Schedule III; and (2) for that part of

the production of each such distributor not in excess of the base
determined pursuant to the provisions of Exhibit C, the dift'erence

between the base price payable for said milk pursuant to the pro-

visions of the adjusted schedules of Exhibit A and the adjusted base
price determined according to the provisions of the said schedules of

Exhibit A and the provisions of Exhibit C.
6. The contracting producers and the contracting distributors

hereby agree that they will abide by the Cream Buying Plan, which
is attached hereto as Exhibit F and made a part hereof.
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7. The contracting producers and the contracting distributors

hereby agree that they will abide by the Rules of Fair Practices,

which are attached hereto as Exhibit E and made a part hereof.

8. All contracting producers, not members of any of the above-

mentioned producers' associations, shall be permitted to become
members of any one of such producers' associations on an equal

basis with existing members similarly circumstanced.

9. The contracting parties shall severally maintain systems of ac-

count w^hicli accurately reflect the true account and condition of their

respective businesses. Their respective books and records shall

during usual hours of business be subject to the examination of the

Secretary to assist him in the furtherance of his duties with respect

to this agreement. The contracting parties shall severally, from time

to time, furnish such information to the Secretary as the Secretary may
request, including information on and in accordance with forms to be

supplied by him. All information obtained by or furnished to the

Secretary pursuant to this paragraph shall remain the confidential

information of the Secretary, and shall not be disclosed by him except

upon lawful demand made by the President, or by either House of

Congress, or any committee thereof, or by any court of competent
jurisdiction. The Secretary, however, may combine and publish the

information obtained from contracting producers and/or contracting

distributors in the form of general statistical studies or data. The
Secretary hereby agrees to issue regulations and prescribe penalties

to be imposed in the event of any violation of the confidences or trust

imposed hereby.
10. The standards governing the production, receiving, transporta-

tion, processing, bottling, and distribution of fluid milk, sold or dis-

tributed in the Los Angeles Sales Area shall be those established by
the State, County, and City health ordinances and regulations, of any
of the municipalities in which said milk is sold, and in addition such
other requirements, not conflicting with such ordinances and regula-

tions, as may from time to time be established by the Los Angeles
Milk Industry Board, with the approval of the Secretary, and also in

the case of milk purchased for distribution as Grade A Market Cream
those wliich are set forth in Exhibit F of this Agreement.

1 1

.

This agreement shall become efl'ective at such time as the Secre-

tary may declare above his signature attached hereto, and this agree-

ment shall continue in force until the last day of the month following

the aforesaid effective date, and thereafter from month to month,
except that:

(a) The Secretary may at any time terminate this agreement by
giving notice by means of a press release or in any other manner
which the Secretary may determine.

(b) The Secretary may, for good cause shown, at any time termi-

nate this agreement as to any party signatory hereto, by giving

notice in writing by registered mail and addressed to such party at

the address of such party on file with the Secretary.

(c) The Secretary shall terminate this agreement upon the request
of 75% of the Contracting Producers or 75% of the Contracting
Distributors, such percentages to be measured by the volume of

milk marketed or distributed respectively, by giving notice in the same
manner as provided in subdivision (a) above.

(//) This agreement shall in any event terminate whenever the
provisions of the Act authorizing it shall cease to be in effect.
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12. The benefits, privileges, and immunities conferred by virtue

of this Agreement shall cease upon its termination except with
respect to acts done prior thereto, and the benefits, privileges, and
immunities conferred by virtue of this Agreement upon any party
signatory hereto shall cease upon its termination as to such party
except as to acts done prior thereto.

13. The contracting producers and contracting distributors shall

use their best efforts to assure the observance of the terms and
conditions of this Agreement by such producers and distributors.

Subject to such regulations as the Secretary may prescribe, the con-
tracting producers and contracting distributors do hereby establish

the Los Angeles Milk Industry Board, and do charge such Board, or
such additional agencies as it may deem necessary, with the following

duties, in addition to those specifically set forth elsewhere in this

Agreement, (a) receive complaints as to violations by any contracting
producer or contracting distributor of the terms or conditions of this

Agreement, (b) adjust disputes arising under this Agreement between
contracting producers and/or contracting distributors, (c) make
findings of fact which may be published, (d) issue warnings to such
persons, and (e) take such lawful measures as may be appropriate;
such agency or agencies if it or they deem it necessary, shall report
its or their findings and action with respect thereto to the Secretar}''

for appropriate proceedings under the Act.

The findings and/or decisions of the Los Angeles Milk Industry
Board on disputes referred to such Board shall be conclusive upon the
contracting producers and the contracting distributors.

14. This Agreement may be executed in multiple counterparts
which, when signed by the Secretary, shall constitute, taken to-

gether, one and the same instrument as if all such signatures were
contained in one original.

15. After this Agreement first takes effect, any producer or associa-

tion of producers of milk in the Los Angeles Milk Shed or in the Los
Angeles Cream Shed, or any distributor of fluid milk may become a
party to this Agreement, if a counterpart thereof is executed by him
and by the Secretary. The Agreement shall take effect as to such
producer or distributor at such time as the Secretary may declare

above his signature attached to such counterpart, and the benefits,

privileges, and immunities conferred by this Agreement shall then be
effective as to such producer or distributor.

16. The contracting distributors hereby apply for and consent to

licensing by the Secretary subject to Milk Regulations, Series 1, and
General Regulations, Series 3, of the Agricultural Adjustment Ad-
ministration, together with the Amendments thereto prescribed by
the Secretary and approved by the President, and subject to terms
and conditions not inconsistent with the purpose and effect of this

Agreement and not otherwise.

17. Nothing herein contained shall be construed in derogation of

the rights of the Secretary to exercise any powers granted him by
the Act and, in accordance with such powers, to act in the premises
whenever he shall deem it advisable.

18. The contracting distributors agree that they will purchase
all of their milk requirements of Grade A Market Milk and Grade
A Milk for standardization purposes (provided such milk meets
all the health requirements provided for in this Agreement and
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provided such milk is produced by producers who have estabhshed
bases) from producers in the Los Angeles Milk Shed. Producers'
Arbitration Committee agrees that it will purchase and pay con-
tracting producers of Grade A Market Milk for all such milk which
is delivered to its surplus plant (provided such milk meets all the
health requirements provided for in this Agreement and provided
such milk is produced by producers who have established bases).

The contracting distributors agree that they will purchase all of

their milk requirements of Grade A Market Cream from Grade A
milk producers in the Los Angeles Cream Shed (provided such milk
meets all the health requirements provided for in this Agreement).

19. The Secretary may name any person to act as his agent in

connection with any of the provisions contained herein to be per-
formed by the Secretary.

In witness whereof, the contracting producers and the contracting
distributors, acting under the provisions of the Agricultural Adjust-
ment Act, for the purpose and within the limitations herein con-
tained, and not otherwise, have hereunto set their respective hands
and seals.

Independent Milk Producers Association, by Wm.
McComie, vice president, David P. Howells, secre-

tary; Milk Producers, Inc., by F. F. Pellissier,

president, O. W. Strodthcff, assistant secretary;
Knudsen Creamery Co., Visalia Producers Group, by
D. J. Toomey, Bernard Goodreau, J. W. Schroepfer;
Golden State Company, Tulare Producers Group, by
L. E. Robertson, L. R. Amual; Adohr Milk Farms,
Tulare Producers Group, by Manuel Rocha, John W.
Sturgeon, Joe S. Simas; Western Dairy Products,
Tipton Producers Group, by Dan Freitas, M. V.
Cardoza; Peacock Dairies, Inc., by A. S. Goode,
president; Los Angeles Mutual Dairymen, by Ray
King, president; Dairymen's Cooperative Creamery
Association, by Joe N. Gill, president, W. J. Higdon,
secretary; Southern California Bottled Raw Milk
Association, by S. F. Fanning, president, W. P.
Blodgett, secretary; Los Angeles County Natural
Milk Association, by A. F. Holt, president, F. B.
Carpenter, secretary; Western Consumers Feed
Company, by Gail M. McDowell, president, E. M.
Sheller, secretary; Star Hay Company, by Gail M.
McDowell, president, W. E. Kinsey, secretary;
Roger Jessup Certified Farm, by Roger Jessup;
California Milk Producers Association, by T. M.
Erwin, president, Nels Lautrup, assistant secretary;
Orange County Milk Producers, Inc., by R. F. Haz-
ard, vice president, C. H. Christie, secretary; Coin-
brook Creamery Corporation, by F. E. Voorhees,
president, H. O. Smith, secretar}'-; Mayfair Creamery,
by Earl Brunner; Jersey Cream Supply Company, by
M. I. Alfred; Guaranteed Dairy, by E. A. Wakehani;
Wilsey Dairy, by L. T. Wilsey; Pomegranate Dairy,
b}^ Robert H. Easton; Orangehurst Dairy, b}^ David
Giddings; YeUis Dairy, by Elmer Byers; Raitts Rich
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Milk, by J. T. Raitt, president, W. H. Kulm, secre-

tary; Cedar Crest Dairy, by O. D. Thomas; Wilson's
Dairy, by Harry W. Wilson; C. M. Hill Dairy, by
C. M. Hill; Excelsior Creamery Company, by W. D.
Ranney, president, D. G. Tidball, secretary; Blue
Ribbon Dairy, by H. K. Mcllvain; Southland
Dairies, Ltd., by R. L. Anderson, president; Crown
City Dairy Company, by A. G. Marcus, president,
D. A. Marcus, secretary; Hollenbeck Dairy Farms,
by Pierre Vahore; Southwestern Dairy Company, by
Lee B. Bevier, R. E. Love; Fosselman Creamery
Company, by H. R. Orme, C. V. Ringhoff ; East Los
Angeles Dairy, by F. C. Wahrman; Airway Dairy, by
S. S. Duntley; Santa Monica Dairy Company, by
H. Michel, president, Clarence A. Michel, secretary;
Milk Distributors Association, by O. Moen, president,
Burt B. Corliss, secretary; Harbor Creameries, Inc.,

by C. T. Fitzhugh, president; Watson Dairy Products
Company, by Paul A. Watson; Whittier Sanitary
Dairy Company, by M. C. Lautrup, president, H. M.
Butts; Cloverdale Creamery Company, by Wm. L.
Houghton, president, G. A. Cameron, secretarj^;

Dairymen's Association, Inc., by R. C. Gerber, pres-

ident, E. L. Vehlow, secretary; Santa Rita Dairy
Company, by R. D. Weaver; Mount View Dairy, by
J. W. Bartlett; Lakeview Creamery Company, by
C. M. Gregory, president, S. Y. Allen, secretary;
Pellissier Dairy Farms, by Frank L. Pellissier; Lake-
view Dairy Farms, by B. C. Decker; Peoples Milk
Company, by J. M. Sparks; Hollow Hill Dairy, by
T. H. Brice, owner; Model Farms, Ltd., by John S.

Grady, president, Louis Burke, secretary; Western
Dairy Products, Inc., by K. L. Carver, vice president,

J. F. Holt, assistant secretary; Challenge Cream &
Butter Association, by W. J. Higdon, president,

C. L. Mitchell, secretary; Danish Creamery Associa-
tion, by W. F. McMaster, president, Ed R. Hamner,
secretary.

Whereas, it is provided by Section 8 of the Agricultural Adjustment
Act approved May 12, 1933, as amended, as follows:

Sec. 8. In order to effectuate the declared policy, the Secretary of Agriculture
shall have power

—

To enter into marketing agreements with processors, associations of producers,
and others engaged in the handling, in the current of interstate or foreign com-
merce of any agricultural commodity or product thereof, after due notice and
opportunity for hearing to interested parties. The making of any such agree-

ment shall not be held to be in violation of any of the antitrust laws of the United
States, and any such agreement shall be deemed to be lawful: Provided, That no
such agreement shall remain in force after the termination of this Act.

Whereas, due notice and opportunity for hearing to interested

parties has been given pursuant to the provisions of the Act and the

regulations issued thereunder, and
Whereas, it appears, after due consideration, that this is a marketing

agreement between the Secretary and persons engaged in the handling
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of milk and its products within the meaning of said Act in the current
of interstate and foreign commerce; and

Whereas, it appears, after due consideration, that the aforesaid

Marketing Agreement will tend to effectuate the policy of Congress
set forth in Section 2 of the Agricultural Adjustment Act in that
such Marketing Agreement will:

(a) Establish and maintain such balance between the production
and consumption of milk and such marketing conditions therefor, as
will reestablish prices to the producers thereof at a level that will

give such agricultural commodity a purchasing power with respect
to articles that farmers buy ecfuivalent to the purchasing power of

such agricultural commodity in the base period, as defined in Section
2 of said Act; and (b) approach such equality of purchasing power by
gradual correction of the present inequalities therein at as rapid a
rate as is possible in view of the current consumptive demand in

domestic and foreign markets; and
(c) Protect the consumer's interest by retaining the production of

such agricultural commodities at such level as will not increase the
percentage of the consumers' retail cost for such agricultural com-
modities or products derived therefrom which was returned to the
farmer above the percentage which was returned to the farmer in the
pre-war period August 1909-July 1914, and

Whereas, I herewith give notice that

—

1. The terms and conditions of this Agreement are agreed to as
reasonable in the light of conditions now prevailing in the Los Angeles
Sales Area, in the Los Angeles Milk Shed, and/or Los Angeles Cream
Shed, and are not to be regarded as a precedent for marketing agree-
ments for other milk sheds or for future marketing agreements for the
Los Angeles Sales Area, the Los Angeles Milk Shed, and/or Los
Angeles Cream Shed, and

2. The Secretary reserves the privilege of approving a blanket mar-
keting agreement, pursuant to Section 8 (2) of the Act, for all milk
sheds, which blanket marketing agreement may make specific modifi-
cations for any particular designated milk shed to conform to the
conditions then prevailing in such specific milk shed.

A^ow, therefore, I, Henry A. Wallace, Secretary of xVgriculture, acting
under the provisions of the Agricultural Adjustment Act for the pur-

poses and within the limitations therein contained, and
not otherwise, do hereby execute this agreement under
my hand and the official seal of the Department of Agri-
culture, in the City of Washington, District of Columbia,
on this 16th day of November, 1933, and pursuant to the
provisions hereof declare this Agreement to be effective

on and after November 17, 12:01 A.M. Eastern Standard Time.

Secretary of Agriculture.



EXHIBIT A

PRICES TO BE PAID PRODUCERS

SCHEDULE I

Prices for Grade A Market Milk Delivered in Bulk (Except
Milk Delivered to Plants in the Counties and for the Pur-
poses Set Forth in Schedule II)

(a) The prices (herein termed base prices) to be paid by contracting
distributors for Grade A Market Milk, deHvered in bulk f.o.b. dis-

tributors' processing plants in Los Angeles, shall be determined in

accordance with the following schedule, which provides that changes
in the Los Angeles market quotations for 92-score butter shall result

in a change in the base price to be paid per pound of butterfat, only
after a definite discrepancy between the butter quotations and the
existing price base appears. Such discrepancy shall be deemed to

have appeared whenever such closing market quotation shall have
moved into the section next below or next above the existing quota-
tions, as provided in the following schedule, and shall have remained
in such section for seven consecutive days. In such event, corre-

sponding revisions in the base price shall be made on the second day
next succeeding such seven-day period. Provided, however, that if,

in the opinion of the Los Angeles Milk Industry Board a revision in

the base price resulting from making Section 1 applicable may not
be justified by economic conditions, the Los Angeles Milk Industry
Board may postpone such revision for not exceeding ten days follow-

ing such seven-day period for the purpose of making an economic
survey and report to the Secretary. Following such economic survey
and report, the Los Angeles Milk Industry Board may, with the

approval of the Secretary, further postpone such revision for such
time as it may recommend and the Secretar}^ may approve.

Los Angeles mar-
ket quotation 92-

score butter

Total base price
per pound
butterfat

Section 1 _ .$0. 00 to . 20
. 201 . 25
.251 .30

$0. 45
Section 2 _ . 51
Section 3____ _ . 61

(b) The contracting distributors agree that, for the purpose of

standardizing milk for market, they will purchase and use only Grade
A milk, purchased at the above prices.

(c) The foregoing base prices are payable by contracting distrib-

utors in respect of all milk delivered to them, but in accounting for

the same they shall

—

12
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(1) On all of such deliveries of producers not in excess of such pro-

ducer's base as determined under the provisions of Exhibit C, pay to

each producer the foregoing prices adjusted as provided in Exhibit C,
and pay the difference between the base price and the adjusted base

price to Producers' Arbitration Committee, Inc., as provided under
Paragraphs 5 (a) and 5 (6) of this agreement, except in those cases

where the contracting distributor is paying the full base price to any
of the associations of producers listed in Paragraph 4 of this agree-

ment and such association of producers is itself paying to Producers'

Arbitration Committee, Inc., the difference between the adjusted

base price and the base price determined as aforesaid.

(2) On all such deliveries in excess of producer's base determined
as aforesaid, pay to each producer the surplus price, as estabUshed
pursuant to the provisions of this exhibit hereinafter set forth, and
pay to the Producers' Arbitration Committee, Inc., the difference

between the base price and the surplus price, except in those cases

where the contracting distributor is paying the full base price to any
of the associations of producers listed in Paragraph 4 of this agree-

ment and such association of producers is itself paying to Producers'

Arbitration Committee, Inc., the difference between the base price

and the surplus price determined as aforesaid.

(3) Distributors having production of their own shall as to such
•production pay monthly to Producers' Arbitration Committee, Inc.,

the difference between the base price and the adjusted base price as

provided under Paragraph 5 (c) of this Agreement ; and shall on such
production in excess of such distributors' base as a producer pay
monthly to the Producers' Arbitration Committee, Inc., the difference

between the base price and the surplus price.

{d) Surplus price.—Milk delivered by producers to contracting dis-

tributors in excess of quantities representing the base of each such
producer shall be paid for at the surplus price, and distributors having
production of their own may retain on account of sucli production in

excess of their established bases as producers the surplus price. The
surplus price shall be the montly average of the daily quotation for

ninety-two score butter prevailing on the Los Angeles market during
the month in which such milk is to be accounted for.

{e) Where the milk passes through a country receiving station the fol-

lowing deductions per pound of butterfat shall be made.
A. The cost of transportation from the country receiving sta-

tion to Los Angeles according to truck hauling tariff of the Cali-

fornia State Railway Commission plus an allowance of four cents

(4^) per pound butterfat for preparation of such shipment.
B. If delivery is taken at the producer's ranch, in addition to

the foregoing deduction, the actual reasonable cost of hauling to

the country receiving station, not exceeding three cents (3f^) per
pound butterfat.

schedule ii

Prices for Milk Delivered in Bulk to Plants in Certain
Counties for Separation Into Cream and Skimmed Milk
And/Or For Processing Into Buttermilk, Condensed Milk,
Cottage Cheese, or Skimmed Milk Powder

1. The minimum buying price per pound of butterfat to be paid
by the processing plants in the several counties listed below for milk
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delivered in bulk for the purposes set forth in the heading of this

Schedule II shall be:

(a) The monthly average of the daily quotations in Los Angeles
for 92 score butter for the month in which deliveries are made to such
plant, plus the premiums which may prevail according to the schedules
set forth in paragraphs (6) and (c) below in the several counties listed

below when the quotations of Section 1, Section 2, and Section 3,
respectively, of Exhibit A and revised base prevail.

(b) County

—

Merced
Fresno
Tulare
Kings
Santa Barbara
Imperial
Kern

When section
1 prevails

$0 06
06^2
0Q%
06%
06^4
06^/4

07/4

When section
2 prevails

$. 09
. om
. 09%
. 09%
.09%
. 09%
. 10/4

When section
3 prevails

$0. 13

. 13H

. 13%

. 13%

. 13%
. 13%
. 14%

(c) In addition to the above premiums, add the following premiums
for solids-not-fat values. When the average monthly carload price

at Los Angeles of Roller Process powdered skim milk, as determined
by the Los Angeles Milk Industry Board from available data, is:

3% cents per pound, add % cent per pound of butterfat

^ji cents per pound, add 1 cent per pound of butterfat

3% cents per pound, add 1)^ cents per pound of butterfat
4 cents per pound, add 2 cents per pound of butterfat

4:]^ cents per pound, add 2K cents per pound of butterfat

4^2 cents per pound, add 3 cents per pound of butterfat

4% cents per pound, add 3}'2 cents per pound of butterfat

5 cents per pound, add 4 cents per pound of butterfat

5}^ cents per pound, add 4K cents per pound o( butterfat

dji cents per pound, add 5 cents per pound of butterfat

5% cents per pound, add 5^2 cents per pound of butterfat

6 cents per pound, add 6 cents per pound of butterfat

2. The foregoing prices shall be subject to the terms and condi-
tions set forth in the Cream Buying Plan which is attached hereto as

Exhibit F.
SCHEDULE III

Prices for Raw Grade A Market Milk Delivered in Bottles
TO Contracting Distributors (Except to Stores)

(a) The following schedule of minimum buying prices to be paid to

''Contracting Producers" by "Contracting Distributors" (except

stores) for bottled Grade A raw milk shall prevail when the conditions
set forth in Sections 1,2, and 3, respectively, of Exhibit A and revised

base price prevail:
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Price paid to
producers
(per quart)

When conditions of Section 1 prevail $0. Odli
When conditions of Section 2 prevail .06
When conditions of Section 3 prevail . 06^4

(Milk Indiistrj^ Board shall as soon as reasonably practicable after

the effective date of tliis Agreement investigate the justifiability of the

foregoing prices, and shall witliin thirty days after the effective date
of tliis Agreement report its findings to the Secretar}^, together with
such recommendations as to the amendment of the Agreement as in

its opinion seem desirable. The contracting producers and the con-
tracting distributors agree to abide by the decision of the Secretary"

in respect to any such amendment.)
(b) Such inilk shall be delivered by producers to distributors' city

processing plant bottled and iced in cases. Distributors will furnish

bottles, cases, and caps.

(c) For the purpose of making the adjustments provided for in tliis

Schedule III and in Exliibit C, the foregoing prices per quart of bottled
milk shall be reduced to base prices per pound of butterfat (1) on the
basis that each such quart contains milk with 4 percent butterfat

content, and (2) so as to eliminate from the said adjustment all extra

cost relating to the bottUng and handling of the bottle product. Ac-
cordingly the base price of such milk shall be determined in the
following manner.

(1) Each quart of milk shall be taken to be the equivalent of 0.086
pound of butterfat.

(2) Multiply the total number of quarts delivered by 0.086; the
resulting figure wall be the number of pounds of butterfat deemed to

have been delivered.

(3) The base price per pound of butterfat shall be

—

When conditions of Section 1 prevail W. 45
When conditions of Section 2 prevail .51
When conditions of Section 3 prevail .61

(d) The prices set forth in paragraph A are payable by contracting
distributors in respect of all milk delivered to them, but in accounting
for the same they shall

—

(1) On all of the deliveries of such producer not in excess of such
producer's base as determined under the provisions of Exhibit C, pay
to each producer the difference between the foregoing prices per
quart of bottled milk as set forth in paragraph (a) for all quarts
delivered and the base price per pound of butterfat as set forth in

paragraph (c) for all pounds of butterfat delivered; and pay each
producer the base price adjusted as provided in Exhibit C, and pay
the difference between the base price and the adjusted base price to
Producers' Arbitration Committee, Inc., as provided under Para-
graphs 5 (a), 5 (6), and 5 (c) of this agreement, except in those cases
where the contracting distributor is pa3ang the full base price to any
of the associations of producers listed in paragraph 4 of this agreement
and such association of producers is itself paying to Producers'
Arbitration Committee, Inc., the difference between the base price
and the adjusted base price determined as aforesaid.

23896—33 2
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(2) On all deliveries in excess of producer's base determined as

aforesaid, pay to each producer the difference between the foregoing
prices per quart of bottled milk as set forth in paragraph (a) for all

quarts delivered and the base price per pound of butterfat as set

forth in paragraph (c), for all pounds of butterfat delivered; and pay
each producer the surplus price, as established pursuant to the pro-
visions of this exliibit hereinafter set forth, and pay to the Producers'
Arbitration Committee, Inc., the difference between the base price

and the surplus price, except in those cases where the contracting
distributor is paying the full base price to any of the associations of

producers listed in paragraph 4 of this agreement and such associa-

tion of producers is itself paying to Producers' Arbitration Committee,
Inc., the difference between the base price and the surplus price

determined as aforesaid.

Surplus price.—Milk delivered by producers to contracting dis-

tributors in excess of quantities representing the base of each such
producer shall be paid for at a surplus price to be established as

follows:

The surplus price shall be the monthly average of the daily quota-
tion for 92 score butter prevailing on the Los Angeles Market for the

month in which deliveries by producers have been made.



EXHIBIT B

SELLING PRICES

1

.

General 'provisions applicable to all schedules of the exhibit.—The
minimum prices set forth in the following schedules are based on milk
containing an average butterfat content of 4%, subject to a tolerance
for normal fluctuations of 0.2 of one percent up or down for any
30-day period.

2. Any distributor, who, during any 30-day period, has sold milk
in bulk or bottles averaging a butterfat content in excess of 4.2%,
but not in excess of 4.5%, shall for the next succeeding 30-day period
increase the selling price stipulated in the following schedules for

like quality milk at the rate of 1^ per quart. Any distributor who,
during any 30-day period, has sold milk in bulk or bottles, averaging
a butterfat content in excess of 4.5% but not in excess of 5% shall,

in addition to the above increase, increase the selling price for like

quality milk at the rate of 1^ per quart, and if the aforesaid average
butterfat content shall exceed 5%, the distributor shall increase
selling prices for like quality milk by an additional 1^ for each addi-
tional 0.5 of one percent of butterfat contained in said milk over 5%.

3. Prices are for bottled milk unless otherwise specified.

4. The above price schedules do not include any occupational or
sales tax imposed by the laws of any State, nor shall any deduction
from said price schedules be made in any case therefor.

5. Peddlers shall sell all products at the established retail and
wholesale prices, respectively.

6. Sales of milk by the Contracting Distributors to any unemploy-
ment relief agency may be at prices below those set forth in Exhibit B.

7. With the exception of Guaranteed and Certified Milk in which
the extra cost of double capping required by law is already included
in the price schedule, all bottled milk or other fluid dairy products
sealed with double or protective caps shall carry a minimum charge
of at least one cent (1 cent) per container.

8. Sales of articles in containers shall be made only in containers of

the sizes and types specified, and where a grade and/or percentage of

butterfat content is specified, only at the specified grade and/or per-
centage of butterfat.

9. The Los Angeles Milk Industry Board shall, as soon as reason-
ably practicable after the effective date of this Agreement, investigate
the prices of "Milk Grade A Pasteurized" and "Raw^ Milk Grade A"
as a class, and "Guaranteed Milk" and "Raw Milk Certified" as
another class, and the relationship between the two classes; and shall

within thirty days after the effective date of this Agreement report
its findings to the Secretary together with such recommendations
as to the amendment of the Agreement as in its opinion seem desirable.
The contracting producers and the contracting distributors agree to
abide by the decision of the Secretary in respect to any such amend-
ment.

17
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SCHEDULE I

Los Angeles Sales District

(Includes all territory in the Los Angeles Sales Area except that specified as
included in the San Bernardino Sales District and the Orange County Sales
District.)

The following minimum wholesale, resale, and retail prices shall be
in effect when the Los Angeles Market quotation of 92 score butter is

such that Section 1 of Exhibit A and revised base is in effect:

Wholesale
prices

Store selling

prices
Home deliv-
ered prices

Milk, Grade A, pasteurized:
1 0-gallon cans
3-gallon cans
2-gallon cans
1-gallon can
Quarts
Pints
Third quarts
Half pints

Raw milk, Grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints
Third quarts
Half pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink, quarts
Coffee cream, 22 percent:

10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Table cream, 27 percent:
1 0-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pin ts

Sour cream:
Gallons
Half pints

$2. 50
. 80
. 55
. 30
. 07/2
.05
. 04
.03

.07/2

. 05

. 04

. 03

. 11

. 06

.05/2

.

04i<:

. 13

. 08

. 06

. 05

.07/

8. 50
2. 70
1. 80

. 25

. 15

. 09

10. 00
3. 15
2. 10

. 28

. 17

. 11

14.00
4. 65
3. 10

. 40

. 27

. 15

1.00
.08

$0.09
.06

09
06

. 12

.07

15
10

09

35
20
11

40
22
13

60
35
18

. 10

$0. 10
.07

10
07

. 13

. 08

15
10

10

. 35

. 22

. 12

. 40

. 25

. 14

60
37
20

11
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ten

so. 111

Si

Churned buttermilk:
10-gallon cans
3-gallon cans
2-galIon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim milk:
lO-gallon cans
3-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10-ounce or less

Nonreturnable glass, 10-ounce or less...

Wholesale
prices

$2.00
.75
.50
.30
. 07J
.04
.03

L 40
.32
. 16
.06

. 11

.08

.09

Store selling

prices

$0.09

.07

. 15

. 10

. 11

Home deliv-

ered prices

$0. 10

08

. 10

. 11

SCHEDULE II

Los Angeles Sales District

The following minimum w^holesale, resale, and retail prices shall be
in effect when the Los Angeles Market quotations of 92 score butter
is such that Section 2 of Exhibit A and revised base is in effect:

Milk, Grade A, pasteurized:
iO-ga!!on cans
3-gallon cans
2-gall()n cans
l-gallun cans
Quarts
Pints
Third quarts
Half pints

Raw milk, Grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints
Third quarts

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink, quarts
Coffee cream, 22 percent:

10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Wholesale Store selling Home de-
prices prices livered prices

$2 85
90
65
34
O814 $0. 10 $0. 11
06
041^2

0314

08}4 . 10 . 11
06 .07 .08
041^2

031/2

12 . 13 . 14
07 .08 .09
06

14 . 16 . 16
09 . 11 . 11
061/^

051/2

OSH . 10 . 11

9. 50
20
20
30

3.

2.

. 38 .40
17 . 22 .24
10 . 12 . 13
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Wholesale
prices

Store selling

prices
Home de-

livered prices

Table cream, 27 percent:
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallon
Half pints

Churned buttermilk:
1 0-gallon cans
3-gallon cans
2-gallon cans
1 -gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or Jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less. _

$11. 50
3. 65
2. 50

. 33

. 19

. 12

15. 50
50
65
48
30
17

1. 10
.09

2. 40
. 85
. 60
. 34
. O81/2

. 04/2

.03^2

1. 60
. 55
. 40
. 20
.07

. 12

.09

. 10

$0. 43
. 24
. 14

65
38
20

11

. 10

08

16
11
12

$0. 45
. 27
. 15

68
40
22

12

. 11

09

11

12

SCHEDULE m
Los Angeles Sales District

The following minimum wholesale, resale, and retail prices shall be
in effect when the Los Angeles market quotation of 92 score butter
is such that Section 3 of Exhibit A and revised base is in effect:

Wholesale
prices

Store selling

prices
Home de-

livered prices

Milk, Grade A:
iO-gallon cans
3-gallon cans.
2-gallon cans_
1-gallon cans-
Quarts
Pints
Third quarts _

Half pints

$3. 15
1. 00

. 72

. 38

.09^

.07

. 05

. 04

$0. 11

.08
$0. 12
.09



LOS ANGELES MILK SHED 21

Wholesale
prices

Store selling

prices
Home de-

livered prices

1,12

Raw milk, Grade A:
Quarts.
Pints
Third (juarts

Half pints
Guaranteed milk:

Quarts
Pints
Third quarts
Half pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink, quarts
Coffee cream, 22 percent:

10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Table cream, 27 percent:
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallon
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1 gallon cans
Quarts

Creamed cottage cheese:
Pound bulk
Cartons or jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less

$0. 09/2
.07
.05
.04

. 13

.08

.061/2

. OoH

. 15

. 10

.07

. 06

.09)

11.00
3. 55
2. 45

. 34

. 19
, 11

13.00
10
80
40
21
13

18. 00
6. 15
4. 10

. 53

.36

. 19

1. 25
. 10

2.70
. 95
.70
.38
.09}^
.05
.04

1. 80
. 65
.48
.25
.08

. 13

.09

. 10

$0. 11

.08

. 14

.09

17
12

11

42
25
13

50
26
15

70
44
22

12

11

09

17
11
12

$0. 12
.09

15
10

. 17

. 12

12

44
27
14

. 52

. 29

. 16

.73

.46

.24

. 13

12

. 10

. 11

. 12
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SCHEDULE IV

SAN BERNARDINO SALES DISTRICT

The San Bernardino Sales District includes all portions of River-
side and San Bernardino counties which are within the Los Angeles
Sales Area as described in Paragraph D of this agreement, together
with such towns and rural districts in Los Angeles County as are in

whole or in part within a seven mile radius, measured from the city

hall of Pomona, California.

The following minimum wholesale, resale, and retail prices shall be
in effect when the Los Angeles Market quotation of 92 score butter
is such that Section 1 of Exhibit A and revised base is in effect:

Grade A pasteurized and raw milk:
lO-gallon cans
S-gallon cans
2-gallon cans
1 -gallon cans
Quarts
Pints
Third quarts
Half pints
Gallons, bulk ^

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink: Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallons
Half pints

Churned buttermilk:
JO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Wholesale
prices

$2. 50
.80
. 55
. 30
.08
.06
.04
. 03}^
. 35

. 11

.07

. 13

.08

.06

.05

.08

2. 90
1. 95

. 30

. 17

. 11

4.65
3. 10

. 40

. 27

. 15

1.00
. 08

2. 00
. 75
.50
. 30
.08
.04
.03/2

store selling

prices
Home de-

livered prices

$0. 10
.07

. 13

.08

. 15

. 10

10

36
25
14

. 60

. 37

.20

11

10

$0. 10
. 07

. 13

.08

. 15

. 10

10

36
25
14

.60

.37

.20

11

10

' Tliis price applies only to bulk milk sold on cash and carry basis at creamery or dairy.
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Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Glass, 10 ounces or less

Wholesale
prices

$1.40
.45
.32
. 16
. 06

. 11

.08

. 09

store selling

prices

$0. 15
. 10
. 11

Home de-
livered prices

$0.08

10
11

Note.—Prices for Beaumont, Banning, Palm Springs, Indio, and Coachella; prices for Arrowhead,
Big Bear, Crestline, and other mountain resorts, use wholesale prices plus motor freight schedule; Inter-
price to licensed dairies, a 10-percent reduction from all wholesale prices will be made.

The prices listed below will apply for Beaumont, Banning, Palm
Springs, Coachella, and Indio:

Grade A pasteurized and raw milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Half pints

Certified milk:
Quarts
Pints
Half pints

Chocolate drink: Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Buttermilk, churned:
10-gallon cans
Gallons
Quarts

Skim milk:
10 gallons or more
Gallons
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less__

Wholesale
prices

$3. 00
1. 00

. 65

. 35

. 11

. 06

. 04

. 03^2

. 14

.04

. 18

. 10

. 05

. 09

3. 40
2. 35

. 37

. 21

. 13

5. 00
3.50
.58
. 38
. 18

2. 75
.35
. 10

1. 75
. 20
.07

. 13

. 10

. 11

Minimum
store
selling

prices

$0. 14
. 08

. 17

.06

. 23

. 13

. 07

. 12

43
29
16

70
42
23

12

.09

. 17

. 12

. 13

Minimum
home

delivered
prices

$0. 14
.08

. 17

. 06

. 23

. 13

.07

. 12

43
29
16

70
42
23

12

09

. 12

. 13
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schedule v

San Bernardino District

The San Bernardino District includes all portions of Riverside
and San Bernardino counties which are within the Los Angeles Sales
Area as described in Paragraph D of this Agreement, together with
such towns and rural districts in Los Angeles County as are wholly
or in part within a seven-mile radius, measured from the city hall of

Pomona, California.

The following minimum wholesale, resale and retail prices shall be
in effect when the Los Angeles Market quotation of 92 score butter is

such that Section 2 of Exhibit A and revised base is in effect:

Wholesale
prices

Store selling

prices
Home de-

livered prices

Grade A pasteurized and raw milk:
10-galIon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints
Gallons, bulk '

Guaranteed milk:
Quarts
Pints

Raw milk certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink: Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallons
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1 -gallon cans
Quarts
Third quarts
Half pints

$2. 85
90
65
34
09
07
041
031

40

12
08

14
09
06>'2

05H
09

10
10
33
19
12

50
65
48
30
17

10
09

40
85
60
34
09
04H
031/2

$0. 11

.08

. 14

.09

. 16

. 11

11

. 40

. 27

. 15

.68

. 40

. 22

. 12

11

$0. 11

.08

. 14

.09

. 16

. 11

. 11

. 40

. 27

. 15

68
40
22

12

11

This price applied only to bulk milk sold on cash-and-cnrry basis at creamery or dairy.
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ris

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1 -gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less

Wholesale
prices

$1. 50
. 55
.40
. 20
.07

. 12

. 09

. 10

store selling

prices

$0. 16
. 11
. 12

ITome deliv-
ered prices

$0. 09

. 11

. 12

Prices for Arrowhead, Big Bear, Crestline and other mountain resorts, use wholesale prices plus Motor
Transit Freight Schedule; interprice to licensed dairies, a 10 percent reduction from all wholesale prices
will be made.

The prices listed below will apply for Beaumont, Banning, Palm
Springs, Coachella, and Indio:

Grade A pasteurized and raw milk:
1 0-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts _

Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Half pints

Certified milk:
Quarts
Pints
Half pints

Chocolate drink: quarts
Table Cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Buttermilk, churned:
10-gallon cans
Gallons
Quarts

Skim milk:
10 gallons
Gallons
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less_.

Wholesale
prices

$3.50
1.05
.70
. 40
. 12
.07
.05
.04

. 15

.05

. 20

. 12

. 06

. 10

4. 50
3. 00

. 50

. 30

. 17

5.50
4. 00

. 80

. 45

. 25

3. 50
. 40
. 12

2.00
.25
. 10

. 14

. 11

. 12

store selling

prices
Home deliv-

ered prices

$0. 15
.09

. 18

.07

.25

. 15

.07

. 13

60
40
22

90
50
30

14

10

18
13
14

$0. 15
.09

18
07

25
15
07
13

60
40
22

90
50
30

14

10

13
14
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schedule vi

San Bernardino District

The San Bernardino Sales District includes all portions of Riverside
and San Bernardino counties which are within the Los Angeles Sales
Area as described in Paragraph D of tliis Agreement, together with
such towns and rural districts in Los Angeles County as are wholly
or in part within a seven-mile radius, measured from the city hall of
Pomona, California.

The following minimum wholesale, resale, and retail prices shall be
in effect when the Los Angeles Market quotation of 92-score butter is

such that Section 3 of Exhibit A and revised base is in effect:

I

Wholesale
prices

Minimum
store selling

prices

Minimum
home deliv-

ered prices

Grade A pasteurized and raw jnilk:

10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints
Gallon, bulk i

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate milk: Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints .

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallons
Half pints

Churned buttermilk:
-lO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

$3.

1.

15
00
72
38
10
07
05
04
44

13
08

15
10
07
06
10

00
70
40
21
13

20
10
53
36
19

25
10

70
95
70
38
10
05
04

$0. 12
. 09

. 15

. 10

. 17

. 12

12

. 50

. 29

. 16

73
46
24

13

12

$0. 12
. 09

. 15

. 10

. 17

. 12

12

50
29
16

73
46
24

. 13

12

1 This price applies only to bulk milk sold on cash-and-carry basis at creamery or dairy.
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»1S

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less

Wholesale
prices

$1. 80
. 65
.48
. 25
.08

. 13

.09

. 10

Minimum
Store selling

prices

$0. 10

. 17

. 11

. 12

Minimum
home deliv-
ered prices

$0. 10

11

12

Interprice licensed dairies, a 10% reduction will be made from all listed wholesale prices.
Mountain resorts and Desert areas add to all milk, Motor Transit Freight.

The prices listed below will apply for Beaumont, Banning, Palm
Springs, Coachella, and Indio.

Grade A pasteurized and raw milk:
10-gallon cans
S-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints
Half pints

Certified milk:
Quarts
Pints
Half pints

Chocolate drink: Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Buttermilk, churned:
10-gallon cans
Gallons
Quarts

Skim milk:
1 gallons or more
Gallons
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less
Nonreturnable glass, 10 ounces or less..

Wholesale
prices

Minimum
store selling

prices

Minimum
home deliv-
ered prices

$3. 85
1. 35
.77
.44
. 13 $0. 16 $0. 16
.07 .09 .09
.05
.04

. 15 . 18 . 18

.08 . 10 . 10

.05 .07 .07

. 20 . 25 . 25

. 12 . 15 . 15

.06 .07 .07

. 10 . 13 . 13

4.50
3.00
.50 . 60 .60
.30 .40 .40
. 17 . 22 . 22

5.50
4.00
.80 . 90 . 90
.45 . 50 . 50
.25 .30 .30

3. 50
.40
. 12 . 14 . 14

2.00
. 25
.08 . 10 . 10

. 14 . 18
. 13. 11 . 13

. 12 . 14 . 14
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SCHEDULE Vn

Orange County District (10 Cents per Quart, Retail)

The Orange Count}^ Sales District includes all communities in

Orange County.
The following minimum wholesale, resale, and retail prices shall be

in effect when the Los Angeles Market quotation of 92 score butter
is such that Section 1 of Exhibit A and revised base is in effect.

Wholesale
prices

Store selling

prices
Home deliv-
ered prices

Milk, grade A pasteurized:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Raw milk, grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink : Quarts
Table cream, 27 percent:

3-gallon cans
2-gallon cans
Quarts
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Half pints

Sour cream:
Gallon cans
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1 -gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1 -gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less.

16-ounce returnable glass

$2. 50
. 85
. 60
.32
. 08
. 06
. 04
.03

. 08

. 06

. 04

. 03

. 11

. 08

. 18

. 11

. 05

. 04

. 08

3. 15
2. 10

. 28

. 11

4. 65
3. 10

. 40

. 17

1. 00
. 09

$2. 00
. 85
. 60
. 32
.08
. 04
. 03

1. 30
. 45
. 30
. 15
. 06

. 11

.08

. 09

. 13

$0. 10
. 07

10
07

. 13

.09

. 20

. 12

10

. 40

. 14

60
20

11

. 10

.07

. 15

. 10

. 11

. 15
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SCHEDULE VUI

Orange County Sales District

The Orange County Sales District includes all communities in

Orange County.
The following minimum wholesale, resale, and retail prices shall be

in effect when the Los Angeles Market quotation of 92 score butter
is such that Section 2 of Exhibit A and revised base is in effect.

Wholesale
prices

Store selling

prices
Home de-

livered prices

$2. 85
. 95
. 70
. 36
.09
.07
.04^

$0. 11

.08
$0. 11

.08

.03H

.09

.07

.04>^

. 11

.08
. 11

. 08

.03>^

. 12

.09

. 18

. 11

. 05/2

. 14

. 10

. 20

. 12

. 14

. 10

. 20

. 12

. 04H

.09

3.65

. 11 . 11

2. 50
. 45
. 13

5. 50

.50

. 15
. 50
. 15

3. 65
.58
. 19

1. 10

.68

. 22
. 68
. 22

. 10

2. 40

. 12 . 12

. 95

. 70

. 36

.09

.04^^
. 11 . 11

.03/2

1. 50
. 55
. 38
. 20
.07

. 12

.08

. 16

. 11

. 12

. 16

.08

.09

. 10

. 14

. 11

. 12

. 16

Milk, grade A, pasteurized:
iO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Raw milk, grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink : Quarts
Table creani, 27 percent:

3-gallon cans
2-gallon cans
Quarts
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Half pints

Sour cream:
Gallon
Half pints

Churned buttermilk:
lO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2 gallon cans
1 -gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less

16-ounce returnaVjle
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schedule ix

Orange County Sales District

The Orange County Sales District includes all communities in

Orange County.
The following minimum wholesale, resale, and retail prices shall be

in effect when the Los Angeles Market quotation of 92 score butter is

such that Section 3 of Exhibit A and revised base is in effect:

Wholesale
prices

Store selling

prices
Home deliv-
ered prices

Milk, Grade A, pasteurized:
iO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Raw milk. Grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink, quarts
Table cream, 27 percent:

3-gallon cans
2-gallon cans
Quarts
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Half pints

Sour cream:
Gallon
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
_Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1 -gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Nonreturnable glass, 10 ounces or less

16-ounce returnable jars

$3. 20
1.05
.80
. 40
. 10
.08
.06
.04

. 10

.08

. 05

.04

. 13

. 10

. 19

. 12

.06

.05

. 10

4. 10
2. 80

. 50

. 14

6. 20
4. 50

. 66

. 21

1. 20
. 11

2. 80
1.05

. 80

. 40

. 10

. 05

.04

1. 70
. 65
. 46
. 25
.08

. 13

.09

. 10

. 15

$0. 12
. 09

. 12

.09

. 15

. 11

.21

. 13

12

55
16

76
24

13

. 12

.09

. 17

. 11

. 12

. 17
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schedule x

Cottage Cheese and Churned Buttermilk Rules, Regulations,
AND Prices

1. The following rules, regulations, and price schedules apply to the

Los Angeles, San Bernardino, and Orange Districts, except Beau-
mont, Banning, Palm Springs, Coachella, and Indio in the San Ber-
nardino Sales Districts. There shall be added to the prices in this

schedule in the case of mountain resorts and desert areas in the San
Bernardino District the motor transit freight rate as established by
the California Railroad Commission, irrespective of the actual mode of

delivery.
QUANTITY DISCOUNTS

2. (a) The wholesale prices of churned buttermilk in 10-gallon cans

set forth in Schedules B (1) to B (9), inclusive, of this exhibit shall be
subject to the following quantity discount: When a customer buys
more than twelve 10-gallon cans per week, there shall be a discount of

ten percent on the wholesale price of 10-gallon cans set forth in said

schedules. All sales to customers shall be invoiced at the full whole-
sale price. At the end of each month credit shall be granted to those

customers whose purchases are such as entitle them to the foregoing

discount for discount so earned.

(6) The wholesale prices of bulk creamed cottage cheese set forth in

Schedules B (1) to B (9), inclusive, of this Exhibit shall be subject to

the following quantity discounts: When a customer buys more than
250 pounds and not in excess of 1,250 pounds per month, there shall be
a discount of one cent per pound. When a customer buys in excess

of 1,250 pounds per month, there shall be a discount of two cents a
pound. All sales to customers shall be invoiced net without dis-

count. At the end of each month, credit shall be granted to those
customers whose purchases are such as entitle them to the foregoing

discounis for discounts so earned.

(c) When a customer is purchasing a quantity of bulk creamed
cottage cheese and/or churned buttermUk from two or more distribu-

tors which if purchased from a single distributor would entitle him to

either or both of the foregoing quantity discounts, he shall be entitled

to such discounts from each of such distributors pro rata to the
quantities received from each such distributor.

DRY COTTAGE CHEESE

3. The minimum prices for dry cottage cheese, including therein

dry curd, special mix, and hoop cheese, shall be as follows:

When Section 1 and revised base prevail.
When Section 2 and revised base prevail.

When Section 3 and revised base prevail.

Wholesale Resale

$0.08
.09
. 10

$0. 10
K 11

K 12

1 Resale prices for hoop cheese shall be two cents more than the corresponding resale prices applicable
to dry curd and special mix.

23896—33 ^3
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schedule xi

Cream Jobbing Price Schedule

The following schedule of minimum prices apply to sales by cream
jobbers to persons (1) who are engaged principally in the distribution

of milk and its products, and (2) who have a "creamery operator's"
factory license issued by the Department of Agriculture of the State
of California. Such schedule shall be in effect when the Los x^ngeles

Market quotation of 92-score butter is such that Section 1 of Exhibit A
and revised base is in effect:

CHURNING CREAM

For each pound of butterfat contained therein add 8^ to the Los
Angeles Market quotation for 92-score butter effective for the day of

delivery.

GRADE A CREAM IN TEN-GALLON CANS

For each pound of butterfat contained therein add to the Los
Angeles Market quotation for 92-score butter effective for the date of

deUvery.

In weekly quantities of—

1-14 cans 15-34 cans
35 cans or

over

Raw cream, 38—40 percent _. $0. 17
. 19

. 19

.20

$0. 16
. 18

. 18

. 19

$0. 15
Pasteurized cream, 38—40 percent _ . 17

Raw cream, standardized to other butter-
fat percentages . 17

Pasteurized cream, standardized to other
butterfat percentages _ _ _ . 18

SKIM MILK (IN BULK, PER GALLON)
Condensed:

10 gallons or more in a single dehvery $0. 25
Deliveries of less than 10 gallons . 30

Not condensed:
10 gallons or more in a single delivery . 07
Deliveries of less than 10 gallons Wholesale prices apply

SCHEDULE Xn

Cream Jobbing Price Schedule

The following schedule of minimum prices apply to sales by cream
jobbers to persons (1) who are engaged principally in the distribution

of milk and its products and (2) who have a "creamery operator's"

factory license issued by the Department of Agriculture of the State

of California. Such schedule shall be in effect when the Los Angeles
Market quotation of 92 score butter is such that Section 2 of Exhibit

A and revised base is in effect.
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CHURNING CREAM

For each pound of butterfat contained therein add 10^^ to the

Los Angeles Market quotation for 92 score butter effective for the

day of deUvery.

GRADE A CREAM IN TEN GALLON CANS

For each pound of butterfat contained therein add to the Los
Angeles Market quotation for 92 score butter effective for the date

of dehvery.

In weekly quantities of—

1-14 cans 15-34 cans 35 cans or over

Raw cream, 38-40 percent $0. 20
.22

.22

.23

$0. 19
.21

.21

.22

$0. 18
Pasteurized cream, 38-40 percent _ __ .20
Raw cream standardized to other butterfat

percentages _ .20
Pasteurized cream standardized to other

butterfat percentages . 21

SKIM MILK (IN BULK, PER GALLON)
Condensed:

10 gallons or more in a single delivery $0. 30
Deliveries of less than 10 gallons . 35

Not condensed:
10 gallons or more in a single delivery .08
Deliveries of less than 10 gallons Wholesale prices apply

SCHEDULE Xni

Cream Jobbing Price Schedule

The following schedules of minimum prices apply to sales by cream
jobbers to persons (1) who are engaged principally in the distribution

of milk and its products and (2) who have a "creamery operator's"
factory hcense issued by the Department of Agriculture of the State
of California. Such schedules shall be in effect when the Los Angeles
Market quotation of 92 score butter is such that Section 3 of Exhibit A
and revised base is in effect.

Churning Cream

For each pound of butterfat contained therein add 10^ to the Los
Angeles Market quotation for 92 score butter effective for the day
of deUvery.

Grade A Cream in Ten Gallon Cans

For each pound of butterfat contained therein add to the Los
Angeles Market quotation for 92 score butter effective for the date
of deUvery.
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In weekly quantities of—

1-14 cans 15-34 cans 35 cans or over

Raw cream, 38—40 percent $0.24
.26

.26

.27

$0.23
.25

.25

.26

$0.22
Pasteurized cream, 38—40 percent .24
Raw cream standardized to other butterfat

percentages - .24
Pasteurized cream standardized to other

butterfat percentages .25

SKIM MILK (IN BULK, PER GALLON)
Condensed:

10 gallons or more in a single delivery $0. 32
Deliveries of less than 10 gallons— .37

Not condensed:
10 gallons or more in a single delivery .09
Deliveries of less than 10 gallons Wholesale prices apply

schedule xiv

Prices to Peddlers for Resale

The following minimum prices f.o.b. place of bottling or other

packaging shall be charged to peddlers who buy for resale:

Pasteurized Grade A milk:
3-gallons
2-gallons
1-gallon
Quarts
Pints
Third quarts
Half pints

Grade A raw milk:
Quarts
Pints
Third quarts
Half pints

Chocolate drink:
Quarts
Pints
Third quarts
Half pints

Churned buttermilk:
3-gallons
2-gallons
1-gallon
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints...

When Sec. 1 of

Ex. A and re-

vised base is

in effect

$0.

When Sec. 2 of

Ex. A and re-

vised base is

in effect

70
45
24
06
03

02H
02

06
03

02H
02

06
03

02J^
02

70
,45
,24
,06

03J^
,03
,02

.09

.05

When Sec. 3 d
Ex. A and re-

vised base is

in effect

$0. 80
. 55
.28
.07
.04

.02H

.07

. 04

.033^

.023^

.07

.04

.02H

.80

.55

.28

.07

.04

.03H

.02H

. 10

.06

$0.90
.62
.32
.08
.05
.04
.03

.08

.05

.04

.03

08
05
04
03

90
65
32
08
041^
04
03

11
07
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Certified milk, raw:
Quarts
Pints

Coffee cream, 22 percent:
Quarts
Pints
Half pints

Table cream, 27 percent:
Quarts
Pints
Half pints

Whipping cream, 38 percent:
Quarts
Pints
Half pints

Sour cream: Half pints
Creamed cottage cheese: Glass, 10

ounces or less

Skim milk: 1 gallon

When Sec. 1 of
Ex. A and re-

vised base is

in eflect

When Sec. 2 of
Ex. A and re-

vised base is

in effect

$0. 11

.07

.23

. 14

.07

.27

. 16

.09

.37

.22

. 13

.07

.09

. 11

$0. 12
.08

. 28

. 16

.08

.32

. 18

. 10

.45

. 25

. 15

.08

. 10

. 15

When Sec. 3 of
Ex. A and re-

vised base is

in effect

$0. 13
.09

.32

. 18

.09

.39

.20

. 11

.50

.31

. 17

.09

.10

.20



EXHIBIT C

RULES FOR CONTROL OF PRODUCTION AND ESTABLISHMENT OF
SURPLUS PRICE TO PRODUCERS OF GRADE A MARKET MILK

Rules for control of production.—The following rules shall be appli-

cable to all producers of Grade A Market Milk.
1. The term "production base period" as used herein means the

period March 16, 1933 to June 15, 1933, both dates inclusive.

2. The term "deliveries" as used herein means any or all of the
following:

(a) Milk shipped by any producer to any distributor of Grade A
Market Milk.

(6) Milk shipped by a producer to the surplus plant of Producers
Arbitration Committee, Inc.

(c) Milk sold by a producer as a distributor either as Grade A
Market Milk or as fluid cream or both.

3. The term "market percentage" means the percentage arrived

at by dividing the daily average of the total deUveries of all producers
who shipped milk during the production base period into the daily

average quantity of milk sold for consumption as whole milk in the
Los Angeles Sales Area during the month of June 1933 as determined
by Los Angeles Milk Industry Board.

4. General bases.—The established base of each such producer
marketing milk in the Los Angeles Sales Area on the effective date
of this Agreement who was marketing milk during the entire produc-
tion base period shall be arrived at as follows: Determine the average
daily deliveries of each such producer during the production base
period and apply the market percentage thereto. The resulting

figure will be the established base of each such producer.
5. Bases for producers starting deliveries after March 16 hut on or

before June 15, 1933.—The established base of each such producer
now marketing milk in the Los Angeles Sales Area who commenced
to market milk after March 16, 1933, but on or prior to June 15,

1933, shall be arrived at as follows:

A. If any such producer so elects, liis deliveries during the portion

of the production base period in wliich he was marketing milk in the

Los Angeles Sales Area may be treated as if such deliveries were his

total deliveries during the full production base period. Determine
the total deliveries of such producer and divide the same by 92, and
apply the market percentage against the daily average quantity thus
arrived at. The resulting quantity shall be the established base of

each such producer.
B. If such producer does not elect to have his base established as

provided in paragraph A above, then determine the total deliveries

of such producer during a period of 92 days beginning with the date on
which he commenced to market milk in the Los Angeles Sales Area
and divide such total by 184. The resulting figure will be the estab-

lished base of such producer.

36
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6. Bases of producers starting on and after June 16, 1933.—The
established base of each producer now marketing milk in the Los
Angeles Sales Area who did not commence to market milk in the

Los Angeles Sales Area on or prior to June 15, 1933, or who com-
mences to market milk after the effective date of this Agreement shall

be arrived at as follows: Determine the deliveries of such producer
during a period of 92 days beginning with the date on wliich he begins

to market milk in the Los Angeles Sales Area and divide the total of

such deliveries by 368. The resulting figure will be the established

base of such producer. In the case of any such producer whose estab-

lished base cannot be determined fully as of the last day of any month
beginning with the month of October 1933, a temporary established

base pending the completion of 92 days of deliveries shall be deter-

mined in respect of each calendar month by determining the total

deliveries of each producer for the period beginning with the date on
which he commenced to market milk in the Los Angeles Sales Area
and ending with the last day of such calendar month and dividing

such total by four times the number of days included in such period.

Such temporary base shall, for all purposes of this agreement be con-

sidered the established base of such producers in respect of any such
montlily accounting period.

7. Adjustments oj bases to deliveries.—Any producer whose daily de-

liveries for any three consecutive months excluding months prior to the

month of November 1933 is less than 90% of his established base will

thereby establish a new base according to his average daily deliveries

during such three month period. The application of this paragraph
shall be subject to the provisions of paragraph 9.

8. ''Sales oj bases. "—Sales of bases are allowed only in conjunction

with the sale of cows and may be apportioned between the buyer and
seller in accordance with the number of cows which the buyer has
purchased and the number of cows which the seller has retained

unsold. The buyer and the seller shall, in case of voluntary sale,

jointly oign a statement in writing showing the amount of bases

transferred to the buyer and retained by the seller, respectively,

which writing shall be filed with the Producers' Arbitration Com-
mittee, Inc., within five days from the date of sale. Bases acquired
by purchase of cows may be added to existing bases if any exist.

9. Effect offire, etc.—The established base shall remain in effect for

a period of three months following the initial test for tuberculosis or

for contagious abortion by County, State or Federal authorities, the

loss of barn or herd, or both, by fire or Act of God. The established

base shall be retained for a period of 45 days in case deliveries of

Grade A Market Milk are shut off or excluded by order of any Board
of Health having jurisdiction in the premises and in case of quarantine.

ESTABLISHMENT OF ADJUSTED BASE PRICE

1. Producers' Arbitration Committee, Inc., is operating and will

continue to operate a surplus plant to which is delivered all milk
from producers in the Los Angeles Milk Shed having established
bases in excess of the requia'ements of contracting distributors in the
Los Angeles Sales Area for distribution as fluid milk in said area.

Such surplus plant will have the following sources of receipts:
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(a) The net proceeds arising from the sale of butter and powdered
skimmed milk which has been manufactured by it from the butter
fat and skimmed milk derived from milk delivered to the surplus
plant. (Such net proceeds shall be the gross proceeds less the reason-
able cost of operation of the surplus plant and less such amount as
the Producers' Arbitration Committee, Inc., shall retain as working
capital for the operation of the plant.)

(6) The proceeds of such milk delivered to it which it may have,
under authority of Producers' Arbitration Committee, Inc., sold in

time of shortage to contracting distributors in the Los Angeles Sales

Area.
(c) The difference between the full base price and the surplus price

as determined in accordance with the provisions of Exhibit A, Sched-
ule I, and Exhibit A, Schedule III, which is payable under the pro-
visions of Paragraphs 5 (a), 5 (6), and 5 (c), of this agreement.

2. The surplus plant will be accountable to producers delivering

milk to it for the full base price in respect of deliveries not in excess of

the individual producer's base, and the surplus price in respect of

deliveries in excess of each producer's base. The total of the amounts
so to be accounted for shall be computed and from the result of such
computation shall be deducted the receipts from the operation of the
surplus plant determined in the manner provided in the preceding
paragraph. The difference will be the loss to the surplus plant result-

ing from its operations, to be charged against all deliveries of base
milk whether to the surplus plant or to the contracting distributors.

3. The amount of the loss, determined as aforesaid, shall be divided
by the total of all delivered base, expressed in terms of pounds of

butterfat, whether to contracting distributors or to the surplus plant,

the resulting figures being the amount per pound of butter fat which
it is necessary to charge back against delivered bases of all producers
in order to obtain the adjusted base price.

4. The difference between the full base price determined according
to the provisions of Exhibit A, Schedule I, and Exhibit A, Schedule
III, and the aforesaid loss per pound of butterfat determined as in the
preceding paragraph, shall be the adjusted base price to be paid to aU
producers, whether delivering to contracting distributors or to the
surplus plant, for deliveries not in excess of their respective bases.

5. The difference between the base price and the adjusted base
price in respect of the base milk of all producers delivering to con-
tracting distributors, which difference is payable to Producers'
Arbitration Committee, Inc., in accordance with the provisions of

paragraph 5 of this Agreement when added to the similar deduction
made directly by the surplus plant in respect of the base milk of all

producers delivering to the surplus plant, results in a uniform adjusted
base price for deliveries not in excess of base quantities of all producers.

6. Producers' Arbitration Committee, Inc., shall secure the neces-

sary- data from the contracting distributors and from the surplus

plant, shall compute the foregoing adjustments each month, shall

submit a statement containing such adjustments to the Los Angeles
Milk Industry Board for its approval, and upon its approval shall

notify distributors and producers as to the payments to be made
by them, respectively, in accordance with the foregoing principles.

It shaU also cause to be paid the adjusted base price and/or surplus

price to producers delivering base milk and/or surplus milk to the
surplus plant.
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7. Any sums deducted by the Producers' Arbitration Committee,
Inc., and retained as working capital for the operation of the plant as

provided in paragraph 1 of this Exhibit C shall be set up on the books
of the Producers' Arbitration Committee, Inc., as a separate fund to

the credit of each producer from whom such funds were deducted;

and in case of liquidation of Producers' Arbitration Committee, Inc.,

or discontinuance of business by contributing producers there shall be

paid back to each producer the proportion of the total net worth of the

Association which his contribution is to the total of all sums so

contributed. Producers' Arbitration Committee, Inc., shall develop

and make effective a financing plan, with approval of the Los Angeles

Milk Industry Board, to cover such deductions for working capital

under which monthly deductions and total accumulations will meet
the capital needs of the Producers' Arbitration Committee, Inc.,

without accumulation of unnecessary sums.
8. Producers' Arbitration Committee, Inc., may make such regula-

tions as may be necessary to carry out the operations of the surplus

plant and adjustment of prices to producers in accordance with the

foregoing principles, such regulations to be subject to the approval of

the Los Angeles Milk Industry Board and the Secretary.

9. In the event the daily average quantity of milk sold for consump-
tion as whole milk in the Los Angeles Sales Area becomes so decreased

or increased as to render impractical, in the opinion of the Los Angeles
Milk Industry Board, the accounting for such variations through
adjustments in the base price said producers as provided in paragraph
4, Schedule "C", the Producers' Arbitration Committee, Inc., shall

with the approval of the Los Angeles Milk Industry Board and the

Secretary, make such uniform increases or decreases, as the case may
be, in all existing established bases of producers, as will cause the sum
total of all bases adjusted as aforesaid, to again approximate in amount
the daily average quantity of milk sold for consumption as whole
milk in the Los Angeles Sales Area.



EXHIBIT D

LOS ANGELES MILK INDUSTRY BOARD

1. The Los Angeles Milk Industry Board shall be composed of
thirteen members all of whose appointments shall be subject to the
approval of the Secretary, to wit:

(a) Six producers. Five of these shall be selected by the Producers'
Arbitration Committee, Inc. (One from each of the following five

member associations: California Milk Producers' Association, Inde-
pendent Milk Producers' Association, Los xingeles County Natural
Milk Producers' Association, Los Angeles Mutual Dairymen's
Association, Southern California Bottled Raw Milk Association.)

The sixth producer shall be selected by producers not members of the
five associations of producers mentioned above, provided, however,
that if such producers have not selected a member within five days
after the effective date of this Agreement, Producers' Arbitration
Committee, Inc., shall select such sixth member from among producers
not members of any of the aforementioned five associations.

(6) Six distributors. Four of these shall be selected by the South-
ern California Milk Dealers Association. One of these shall be
selected by the Independent Milk Distributors Association, Inc. The
sixth distributor shall be selected by distributors not members of

either of said associations; provided, however, that if such distributors

shall not have selected a member within five days after the effective

date of this Agreement, the five distributor members selected as above
provided shall select such sixth member.

(c) The thirteenth member shall be selected by two-thirds vote of

the twelve selected as specified in (a) and (6) above and such thirteenth

member shall be the Chairman of the Board.
2. The duties of the Los Angeles Milk Industry Board in addition

to those specifically set forth elsewhere in this Agreement shall be
to compile statistics and make surveys of costs and methods of produc-
tion and distribution in the Los Angeles market, either alone or in

collaboration with other agencies engaged in similar projects; to form-
ulate a program for improving the quality of milk and the standards
of the Industry generally in the Los Angeles market; to arbitrate

disputes and to engage in advertising and sales-promotion work which
will further the interests of the industry.

(a) Subject to the approval of the Secretary, the Los Angeles MUk
Industry Board may make such further rules, regulations and/or
arrangements, not inconsistent with this Agreement or with those

which have been established by the Secretary, as may be necessary to

carry out the plans and principles set forth in this Agreement.
3. In the exercise of any powers or duties under this Agreement:
(a) The Los Angeles Milk Industry Board shall not be liable for

any damages caused by any acts or omissions of its members, whether
acting individually or collectively as a Board.

(b) No member of Los Angeles Milk Industry Board shall be liable

for any damages caused by the acts or omissions of any other member.
(c) No member shall be liable for any damages caused by his own

acts or omissions, unless such acts or omissions involve fraud or
willful misconduct on the part of such member.
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EXHIBIT E

RULES OF FAIR PRACTICES

The following practices are considered unfair and shall not be
engaged in by contracting distributors or by their officers, employees,

or agents:

(1) Any method or device whereby fluid milk is sold or offered for

sale at a price less than stated in this agreement, whether by any
discount, rebate, free service, merchandise, advertising allowance,

credit for buUc fluid milk returned, loans or credits outside of the

usual course of business or other valuable consideration or combined
price for such milk together wdth another commodity sold or offered

for sale, whether separately or otherwise, or whereby a subsidy is

given for either business or information or assistance in procuring

business; or whereby business is obtained, or sought to be obtained,

by misrepresentation as to any article Hsted in Exhibit B.

(2) For any contracting distributor (a) to sell any fluid milk in a,

territory which within one year last past has been covered by him in

any capacity for another distributor or (6) to cause to be sold through
an agent or employee fluid milk in any territory which such agent or

employee has \vithin one year last past covered in any capacity for

another distributor.

(3) The failure of any contracting distributor to invoice daily 3^
per bottle for any bottle difference, over or under, for any milk
delivery at ^ny wholesale stop, or to settle for the same when the

milk is paia for.
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EXHIBIT F

CREAM BUYING PLAN

1

.

The plants of the contracting distributors located in the counties
listed in Exhibit A, Schedule II, shall take delivery for distribution as

Grade A Market Cream only of Grade A milk which is delivered from
producers in the Los Angeles Cream shed. Such producers for the
present are not to receive bases but shall be subject to the provisions
of this cream buying plan.

2. There shall be an adjustment in each month for deliveries of

milk for Grade A Market Cream by each producer, according to the
quality thereof, the deductions to be made from each producer not
delivering milk of the highest quality as set forth in Schedule I of this

exhibit. The total deductions thus made shall be charged against each
producer incurring said penalty and the total of all such deductions
shall be handled in the following manner:

(a) If there be no surplus of deliveries of Grade A Milk for Grade
A Market Cream above the purchases of Grade A Market Cream by
distributors, in the Los Angeles Sales Area, then the total penalties
shall be prorated back to the producers, including those who incurred
the penalties, in proportion to the number of pounds of butterfat
delivered by them to said plants, respectively.

The foregoing adjustment shall be computed for each month by the
accountants of the Los Angeles Cream Clearing Association, who shall

secure the necessary data from the several plants and notify them,
respectively, of the resulting price adjustments to be made in the
case of each producer delivering milk to each such plant for Grade
A Market Cream.

(6) If there be a surplus of such deliveries to the plants over the
aforesaid requirements of contracting distributors in the Los Angeles
Sales Area, then the total amount of the penalties shall be added to the
returns received from surplus products as provided in the next suceed-
ing paragraph.

If at any time there be an excess of such deliveries of milk to the
plants over the Grade A Market Cream requirements of the con-
tracting distributors in the Los Angeles Sales Area, the plant or plants
having such excess, shall manufacture such excess over requirements
into butter or other milk products. The plants disposing of deliveries

of milk in the foregoing manner shall be entitled to be reimbursed for

the Loss sustained (that is to say, the difference between the minimum
price which they are obligated to pay producers for said milk in

accordance with the provisions of this cream-buying plan, exclusive

of penalties, and the gross proceeds of manufacturing such milk into

butter and powdered skim). Such plants shall report the results of

such manufacturing operations to the accountants, who shall cause
such plants to be reimbursed out of any penalties incurred by the
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producers under the pro\'isions of the foregoing paragraph. If such
penalties are not sufficient to fully reimburse such plants, the differ-

ence shall be charged back against all producers delivering milk for

Grade A Market Cream to all the plants, pro rata, in accordance with
their deliveries of such milk during such month. If there be any
balance of penalties after reimbursing the plants disposing of milk in

manufactured products as aforesaid, the remaining balance of such
penalties shall be prorated back to the individual producers in a
manner similar to that provided in the preceding paragraph. The
foregoing adjustment shall be computed for each month by the
accountants of the Los Angeles Cream Clearing Association who shall

secure the necessary data from the several plants and shall notify

them, respectively, of resulting price adjustments to be made in the
case of each producer and of the amount to be paid to the plant or
plants entitled to reimbursement.

3. The expenses of the said accountants including reasonable com-
pensation for their services incurred in the operation of the Cream
Buying Plan shall be prorated back to producers of milk for Grade A
Market Cream delivering to the aforesaid plants, in proportion to the
number of pounds of butterfat delivered by such producers. Such
pro rata charges shall be collected by said plants from such producers
supplying them and the moneys so collected paid to the accountants.

SCHEDULE I

The specifications for each class of milk for Grade A Market Cream
and the deduction applicable to the several classes are as follows:

Class I Milk

Flavor and Odor—No. 1 or No. 2 rating:

Must be .efrigerated except when delivered to plants in Santa
Barbara County.

Bacterial coimt shall not exceed 25,000 per c.c.

If the milk has a flavor rating of No. 3, there shall be a deduction
of 2 cents per pound of butterfat.

Class II Milk

Flavor and Odor—No. 1 or No. 2 rating:

Bacterial count shall not exceed 25,000 per c.c.

Class II milk shall be paid for at I cent less per pound of butterfat
than Class I milk.

If the milk has a flavor rating of No. 3, there shall be a further
dediiction of 2 cents per pound of butterfat.

Class III Milk

Flavor and Odor—No. 1 or No. 2 rating:

Bacterial count shall hot exceed 50,000 per c.c.

Class III milk shall be paid for at 2 cents less per poimd of butter-
fat than Class I milk.

If the milk has a flavor rating of No. 3 there shall be a further
deduction of 2 cents per pound of butterfat.
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Class IV Milk

Flavor and Odor—No. 1 or No. 2 rating.

Bacterial count shall not exceed 150,000 per c. c.

Class IV milk shall be paid for at 4 cents less per pound of butter-

fat than Class I milk.

If the milk has a flavor rating of No. 3, there shall be a further

deduction of 2 cents per pound of butterfat.

It is agreed between the contracting producers and the contracting

distributors that any quahty program for milk for Grade A Market
Milk which might be developed by them through the Los Angeles
Milk Industry Board and submitted to the Secretary for approval
shall not be less stringent than that estabhshed herein for milk for

Grade A Market Cream.



LICENSE FOR MILK

LOS ANGELES MILK SHED

As used in tliis License, the following words and phrases shall be

defined as follows:

A. "Fluid Milk" means milk, cream, or any other of the articles

listed in Exhibit B which are sold for consumption in the Los Angeles

Sales Area. Fluid Milk shall be classified as follows:

(1) "Grade A Market Milk" means that portion of fluid milk

which is derived from milk produced in the Los Angeles Milk Shed and
which is sold for consumption in the Los Angeles Sales area as fluid

milk other than as fluid cream.

(2) "Grade A Market Cream" means that portion of fluid milk
wliich is derived from Grade A milk produced in the Los Angeles

Cream Shed, and which is sold for consumption in the Los Angeles

sales area as fluid milk, other than as whole milk.

B. "Producer" means any producer or association of producers of

milk produced in the Los Angeles Milk Shed and/or the Los Angeles
Cream Shed, and sold for consumption as fluid milk in the Los Angeles
Sales Area.

C. "Distributor" means any of the following persons engaged in

the business of handling fluid milk, irrespective of whether any such
person is also a producer of milk:

(a) Pasteurizers, bottlers, or other processors of fluid milk.

(6) Persons distributing fluid milk at wholesale or retail (1) to

hotels, restaurants, stores, or other establishments for consumption
on the premises (2) to stores or other establishments for resale, or (3)

to consumers.
(c) Persons operating stores or other establishments selling fluid

milk at retail for consumption on or off the premises.

D. "Los Angeles Sales Area" means and includes the city of Los
Angeles, California, and additional territory outside of the city limits

of Los Angeles California, described as follows:

Beginning at a point on the coast of the Paciflc Ocean where the

boundary line between Ventura and Los Angeles Counties intersects

said coast; thence in a northeasterly direction along the boundary
line between Ventura and Los Angeles Counties to a point in the

southern boundary line of Kern County; thence east along the north-

ern boundary line of Los Angeles County to where said boundary
line intersects the western boundary line of San Bernardino County;
thence north along the western boundary line of San Bernardino
County approximately twenty miles or where said county line jogs

for point; thence east along said county line to where said lino again

jogs to the north, and continuing east on an extension of said line due
into San Bernardino County to a point of intersection Avith 116°
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longitude West, thence south along 116° longitude West to the south-
ern boundary line of San Bernardino County and continuing on across
Riverside County to the point where 116° Longitude West intersects
the southern boundary line of Riverside County; thence west along
the southern boundary line of Riverside County to a point where it

intersects the eastern boundary line of Orange County; thence
southwesterly along the eastern boundary line of Orange County to a
point where said eastern boundary line intersects on the Pacific Coast;
thence in a northwesterly direction along the Pacific Coast with its

meanderings to the point of beginning; and also including the island
of Santa Catalina.

E. "Los Angeles Cream Shed" means those dairy farms located in
the counties of Imperial, San Louis Obispo, Tulare, Kings, Madera,
Ventura, Merced, Kern, Fresno, and Santa Barbara as were producing
milk for Grade A market cream on the effective date of this license,

and such other dairy farms as may become entitled to produce milk
for Grade A market cream, in accordance with the terms of this

license; except (1) Those dairy farms producing any milk for distribu-

tion as fluid milk in said counties, and (2) those farms located in said
counties which are within the Los Angeles Milk Shed as defined herein.

F. "Los Angeles Milk Shed" means those dairy farms in the coun-
ties of Los Angeles, Riverside, San Bernardino, and Orange, and also

those dairy farms outside said counties as were producing milk for

Grade A market milk on the effective date of this license, and such
other dairy farms as may become entitled to produce milk for Grade A
market milk, in accordance with the terms of this license.

G. "Los Angeles Milk Industry^ Board" is that Board to be organ-
ized and to have the powers and duties set forth in Exhibit D, which is

attached hereto and made a part hereof.

H. "Los Angeles Cream Clearing Association" means that associa-

tion (or any corporate successor thereto) composed of certain dis-

tributors who are operating separating plants in the Los Angeles
Cream Shed, and supplying Grade A market cream.

I. "Secretary" means the Secretary of Agriculture of the United
States,

J. "Act" means the Agricultural Adjustment Act, approved May
12, 1933, as amended.
K. "Person" means individual, partnersliip, corporation, associa-

tion, and any other business unit.

II

Whereas, it is provided by section 8 of the Act as follows:

Sec. 8. In order to effectuate the declared policy the Secretary of Agriculture
shall have power

—

(3) To issue licenses permitting processors, associations of producers, and others
to engage in the handling, in the current of interstate or foreign commerce, of any
agricultural commodity or product thereof, or any competing commodity or
product thereof. Such licenses shall be subject to such terms and conditions not
in conflict with existing acts of Congress or regulations pursuant thereto as may
be necessary to eliminate unfair practices or charges that prevent or tend to
prevent the effectuation of the declared policy and the restoration of normal
economic conditions in the marketing of such commodities or products thereof
and the financing thereof * * *_

(4) To require any licensee under this section to furnish such reports as to
quantities of agricultural commodities or products thereof bought and sold and the
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prices thereof, and as to trade practices and charges, and to keep such systems of
accounts as may be necessary for the purpose of part 2 of this title, and

Whereas, by virtue of the authority vested in the Secretary by the
act, the Secretary, with the approval of the President, has issued
regulations entitled "Milk Regulations, Agricultural Adjustment
Administration, Series 1"; and

Whereas, pursuant to said act and to said regulations, the Secretary
has determined that it is necessary to issue licenses in order to elim-

inate unfair practices or charges that prevent or tend to prevent

(1) the effectuation of the declared policy of said act with respect to

milk and its products, and (2) the restoration of normal economic
conditions in the marketing of such commodity and the financing
thereof; and

Whereas, the Secretary, acting under the provisions of said act,

for the purpose and within the limitations therein contained, after

due notice and opportunity for hearing to interested parties given
pursuant to the provisions of said act, and the regulations issued
thereunder, and after due consideration, has on the 16th day of
November 1933 executed under his hand and the official seal of the
Department of Agriculture a certain agreement entitled "Marketing
Agreement for Milk—Los Angeles Milk Shed", and

Whereas, the Secretary finds that the marketing of milk for dis-

tribution as fluid milk in the Los Angeles Sales Area and the distri-

bution of said fluid milk are in both the current of interstate commerce
and the current of intrastate commerce, which are inextricably
intermingled

;

III

Now, therefore, the Secretary of Agriculture acting under the author-
ity vested in him as aforesaid,

Hereby licenses each and every distributor of fluid milk for con-
sumption in the Los Angeles Sales Area to engage in the handling in
the current of interstate or foreign commerce of said fluid milk subject
to the following terms and conditions:

1. The schedules governing the prices at which, and the terms and
conditions under which milk shall be purchased by distributors for

distribution as fluid mflk shall be those set forth in Exhibit A, which
is attached hereto and made a part hereof.

Payments to the Producers' Arbitration Committee, Inc., made
pursuant to paragraph 5, and payments to the Los Angeles Milk
Industry Board, made pursuant to paragraph 4 hereof, and like pay-
ments to the Producers' Arbitration Committee, Inc., made pursuant
to membership agreements, shall, respectively, be deemed part of the
price paid to producers.

2. The schedules of wholesale, resale, and retail prices at which
fluid milk shall be distributed and sold by the distributors in the
various parts of the Los Angeles Sales Area shall be those set forth
in Exhibit B.

3. Every distributor of fluid milk shall purchase and distribute milk
in accordance with the terms and conditions set forth in the Produc-
tion and Surplus Control Plan set forth in Exhibit C which is attached
hereto and made a part hereof.

4. (a) Every distributor shall file, prior to the fifth (5th) day of
each month, with the Chairman of the Los Angeles Milk Industry

23896—33 4
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Board a statement of (a) the quantity of milk purchased from each
producer and (6) as to the production of such distributor a statement
of the quantities produced and sold as fluid milk.

(b) Distributors shall not purchase milk from any producer for

distribution as Grade A Market Milk, unless such producer authorizes

the purchasing distributor to pay over to the Los Angeles Milk Indus-
try Board such amount as may be determined by the Los Angeles
Milk Industry Board, provided, however, that such amount shall not
exceed %^ for each pound of butterfat contained in the milk purchased
by such distributor. Distributors having production of their own
shall deduct a like amount for each pound of butterfat contained in

milk produced and sold by them and pay the same to the Los Angeles
Milk Industry Board. All distributors, whether such distributors

have production of their own or not, shall pay to the aforesaid Los
Angeles Milk Industry Board as distributors an, amount equal to that
paid for deducted by them, as the case may be, as aforesaid. The
Board shall use said funds for the purposes specified in Exhibit D
which is attached hereto and made a part hereof.

(c) Distributors shall not purchase milk for distribution as Grade
A Market Milk from producers not members of the California Milk
Producers Association, Independent Milk Producers Association,

the Los Angeles County Natural Milk Producers Association,

the Los Angeles Mutual Dairymen's Association, the Southern
California Bottled Raw Milk Association, the Dairymens Association,

Inc., of Riverside, or the Orange County Milk Producers, Inc., unless
such producers authorize the purchasing distributor to pay over to

the Los Angeles Milk Industry Board an amount, for each pound of

butterfat contained in milk purchased from said independent non-
member producers, equal to the average amount which the members
of such associations are then authorizing the distributors to pay over
to such associations on behalf of their respective members, provided,
however, that such deduction shall in no event exceed one cent per
pound of butterfat. Distributors having production of their own of

milk for distribution as Grade A Market Milk and who are not mem-
bers of the aforesaid associations of producers, for the purposes of

this paragraph, shall be deemed to have sold such milk as a producer
and purchased such milk as a distributor and shall make payment
to the Los Angeles Milk Industry Board accordingly.

Said average amount shall be determined for each month by the
Los Angeles Milk Industry Board by (1) multiplying the amount per
pound of butterfat authorized to be deducted in respect to each such
Association by the number of pounds for which the deduction is so

authorized, (2) adding the several amounts thus arrived at, and (3)

dividing the resulting sum by the total number of pounds for which
members of said Associations of producers have in the aggregate
authorized deductions, the resulting figure being the average amount
to be deducted for said month in the case of such nonmember pro-
ducers.

The sum so paid shall be kept as a separate fund by said Los Angeles
Milk Industry Board for the purpose of securing to said producers
not members of the above-mentioned producers associations, adver-
tising, educational, credit loss, and other benefits similar to those
which are secured by the members of the aforesaid producers associa-

tions by virtue of their like payments to said producers' associations.
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Los Angeles Milk Industry Board shall disburse such funds for the

purposes hereinabove provided. Los Angeles Milk Industry Board
shall keep separate books and records in a form satisfactory to the

Secretary pertaining to such funds, which said books and records of

the Los Angeles Milk Industry Board shall be subject to examination

of the Secretary during the usual hours of business. Los Angeles

Milk Industry Board shall, from time to time, furnish to the Secretary

such information as the Secretary may require.

(d) The deductions which are thus made, pursuant to paragraphs 4

(6) and (c) shall be paid to the Los Angeles Milk Industry Board at

the time provided in this license for making payment to producers
for milk purchased.

5. (a) Distributors shall not purchase milk for distribution as Grade
A Market Milk from any producer who is not a member of any of the

associations of producers listed in Paragraph 4 unless such producer
authorizes the distributor to whom such producer is delivering milk to

deduct, or cause to be deducted by the particular association of pro-

ducers of which any such producer is a member, each month, the

following (1) for the deliveries of such producer in excess of such part
thereof as was classified as base milk pursuant to the provisions of

Exhibit C for such month, a sum equal to the difference between the

base price for said milk and the surplus price for said milk, both prices

to be determined pursuant to the provisions of Exhibit A, Schedule I,

and of Exhibit A, Schedule III, and (2) for that part of the deliveries

of each such producer not in excess of the producer's base, deter-

mined pursuant to the provisions of Exhibit C, the difference between
the base price payable for said milk pursuant to the provisions of the
aforesaid schedules of Exhibit A and the adjusted base price deter-

mined according to the provisions of the said schedules of Exhibit A
and the provisions of Exhibit C. Every month such distributor or
every such association of producers shall pay the said sums so de-

ducted to the Producers' Arbitration Committee, Inc., as provided in

Exhibit C, for the purpose of equitably allocating the loss involved
in handling surplus milk.

(6) Distributors shall not purchase milk for distribution as Grade
A Market Milk from any producer who is not a member of any of the
associations of producers listed in Paragraph 4 unless such producer
authorizes the distributor to whom such producer is delivering milk
to deduct, each month, the following: (1) For the deliveries of such
producer in excess of such part thereof as was classified as base milk
pursuant to the provisions of Exhibit C for such month, a sum equal
to the difference between the base price for said milk and the surplus
price for said milk, both prices to be determined pursuant to the
provisions of Exhibit A, Schedule I, and of Exliibit A, Schedule III;

and (2) for that part of the deliveries of each such producer not in

excess of the producer's base determined pursuant to the provisions
of Exhibit C, the difference between the base price payable for said
milk pursuant to the provisions of the aforesaid schedules of Exhibit
A and the adjusted base price determined according to the provisions
of said schedules of Exhibit A and the provisions of Exhibit C.
Every such distributor shall pay the said sums so deducted to the
Producers' Arbitration Committee, Inc., as provided in Exhibit C
for the purpose of equitably allocating the loss involved in handling
surplus mUk.
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(c) Every distributor having production of his own of milk for
distribution as Grade A Market Milk shall pay each month the follow-
ing sums to the Producers' Arbitration Committee, Inc., as provided
in Exhibit C for the purpose of equitably allocating the loss of handling
surplus milk: (1) For such production of such distributor in excess of
such part thereof as was classified as base milk pursuant to the provi-
sions of Exhibit C for such month, a sum equal to the difference be-
tween the base price of said milk and the surplus price of said milk,
both prices to be determined pursuant to the provisions of Exhibit A,
Schedule I and Schedule III; and (2) for that part of the production
of each such distributor not in excess of the base determined pursuant
to the provisions of Exhibit C, the difference between the base price
payable for said milk pursuant to the provisions of the said schedules
of Exhibit A and the adjusted base price determined according to

the provisions of the said schedules of Exhibit A and the provisions
of Exhibit C.

6. Every distributor of fluid milk shall purchase and distribute

milk in accordance with the terms and conditions set forth in the
Cream Buying Plan which is attached hereto as Exhibit F and made
a part hereof.

7. The rules of fair practices set forth in Exhibit E which is attached
hereto and made a part hereof shall be the rules of fair practices in

the Los Angeles Sales Area.

8. Distributors shall severally maintain systems of accounts which
accurately reflect the true account and condition of their respective

businesses. Their respective books and records shall, during the usual
hours of business, be subject to the examination of the Secretary to

assist him in the furtherance of his duties with respect to this License.

Distributors shall, from time to time, furnish such information to the

Secretary as the Secretary may request, including information on and
in accordance with forms to be supplied by him. All information
obtained by or furnished to the Secretary pursuant to this paragraph
shall remain the confidential information of the Secretary, and shall

not be disclosed by liim except upon lawful demand made by the
President, or by either House of Congress, or any committee thereof,

or by any court of competent jurisdiction. The Secretary, however,
may combine and publish the information obtained from distributors

in the form of general statistical studies or data. The Secretary shall

issue regulations and prescribe penalties to be imposed in the event of

any violation of the confidences or trust imposed hereby.
9. Every distributor shall purchase and sell for consumption as

fluid milk and distribute for consumption as fluid milk only such milk
as complies with the standards governing the production, receiving,

transportation, processing, bottling, and distribution of fluid milk
sold or distributed in the Los Angeles Sales Area, established pursuant
to and in accordance with State, county, and city health ordinances

and regulations of any of the municipalities in which said milk is

sold, and also in the case of milk purchased for distribution as Grade
A market cream—those which are set forth in Exhibit F of tliis License.

The standards governing the production, receiving, transportation,

processing, bottling, and distribution of fluid milk, sold or distributed

in the Los Angeles Sales Area shall be those established by the State,

county, and city health ordinances and regulations, of any of the

i
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municipalities in which said milk is sold, and in addition such other

requirements, not conflicting with such ordinances and regulations,

as may from time to time be established by the Los Angeles Milk
Industry Board, with the approval of the Secretary, and also in the

case of milk purchased for distribution as Grade A Market Cream

—

those wliich are set forth in Exliibit F of this Agreement.
10. No distributor shall knowingly purchase fluid milk from or

process or distribute for or sell fluid milk to any other distributor who
is violating any provision of tliis License.

n . If any provision of this License is declared invalid or the applica-

bility thereof to any person, circumstance, or thing is held invalid,

the validit}^ of the remainder of this License and/or applicability

thereof to any other person, circumstance, or thing shall not be affected

thereby.
12. The Secretary herewith gives notice that:

(a) The terms and conditions of this License are hereby determined
to be reasonable only in the light of conditions now prevailing in the

Los Angeles Milk Shed and are not to be regarded as a precedent for

the issuance of licenses in connection with other milk sheds or for any
future modification or suspension of tliis License; and

(6) The Secretary reserves the privilege of approving a blanket
license, pursuant to Section 8 (3) of the Act, for all milk sheds, wliich

blanket license may make specific modifications for any particular

designated milk shed to conform to the conditions then prevailing
in such specific milk shed.

13. Nothing herein contained shall be construed in derogation of

the rights of the Secretary to exercise any powers granted him by the
Act, and, in accordance with such powers, to act in the premises
whenever he shall deem it advisable.

14. Distributors shall purchase all of their milk requirements of

Grade A Market Milk and Grade A milk for standardization purposes,
provided such milk meets all of the health requirements provided for

in this license, from producers having established bases in the Los
Angeles Milk Shed. Distributors shall purchase all of their milk
requirements of Grade A Market Cream from the Grade A milk
producers in the Los Angeles Cream Shed, provided such milk meets
all of the health requirements provided for in this License.
In witness whereof, I, Henry A. Wallace, Secretary of Agriculture,

do hereby issue this License in the City of Washington, D.C., on tliis

16th day of November 1933, and pursuant to the provisions hereof
declare this license to be effective on and after 12:01 a.m. Eastern
Standard Time November 20, 1933.

Secretary oj Agriculture.



EXHIBIT A

PRICES TO BE PAID PRODUCERS

SCHEDULE I

Prices for Grade A Market Milk Delivered in Bulk (Except
Milk Delivered to Plants in the Counties and for the Pur-
poses Set Forth in Schedule II)

(a) The prices (herein termed base prices) to be paid by distribu-

tors for Grade A Market Milk, delivered in bulk f.o.b. distributors'

processing plants in Los Angeles, shall be determined in accordance
with the following schedule, which provides that changes in the Los
Angeles market quotations for 92 score butter shall result in a change
in the base price to be paid per pound of butterfat, only after a defi-

nite discrepancy between the butter quotations and the existing price

base appears. Such discrepancy shall be deemed to have appeared
whenever such closing market quotation shall have moved into the
section next below or next above the existing quotations, as provided
in the following schedule, and shall have remained in such section for

seven consecutive days. In such event, corresponding revisions in

the base price shall be made on the second day next succeeding such
seven-day period. Provided, however, that if, in the opinion of the

Los Angeles Milk Industry Board a revision in the base price resulting

from making Section 1 applicable may not be justified by economic
conditions, the Los Angeles Milk Industry Board may postpone such
revision for not exceeding ten days following such seven-day period
for the purpose of maldng an economic survey and report to the Secre-

tary. Following such economic survey and report, the Los Angeles
Milk Industry Board may, with the approval of the Secretary, further
postpone such revision for such time as it may recommend and the
Secretary may approve.

Los Angeles market
quotation 92 score
butter

Total base price
per pound but-

terfat

Section 1 $0. 00 -$0. 20
. 201- . 25
. 251- . 30

$0. 45
Section 2 . 51
Section 3 . 61

(b) Distributors, for the purpose of standardizing milk for market,
shall purchase and use only Grade A milk, purchased at the above
prices.

(c) The foregoing base prices are payable by distributors in respect

of all milk delivered to them, but in accounting for the same they
shall

—

52
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(1) On all of such deliveries of producers not in excess of such
producer's base as determined under the provisions of Exhibit C, pay
to each producer the foregoing prices adjusted as provided in Exhibit

C, and pay the difference between the base price and the adjusted

base price to Producers' Arbitration Committee, Inc., as provided
under Paragraphs 5(a) and 5 (6) of this license, except in those cases

where the distributor is paying the full base price to any of the asso-

ciations of producers listed in Paragraph 4 of this license and such
association of producers is itself paying to Producers' Ai'bitration

Committee, Inc., the difference between the adjusted base price and
the base price determined as aforesaid.

(2) On all such deliveries in excess of producer's base determined as

aforesaid, pay to each producer the surplus price, as established

pursuant to the provisions of this exhibit hereinafter set forth, and
pay to the Producers' Arbitration Committee, Inc., the difference

between the base price and the surplus price, except in those cases

where the distributor is paying the full base price to any of the

associations of producers listed in Paragraph 4 of this license and such
association of producers is itself paying to Producers' Arbitration

Committee, Inc., the difference between the base price and the

surplus price determined as aforesaid.

(3) Distributors having production of their own shall as to such
production pay monthly to Producers' Arbitration Committee, Inc.,

the difference between the base price and the adjusted base price as

provided under paragraph 5 (c) of this License; and shall on such pro-

duction in excess of such distributors' base as a producer pay monthly
to the Producers' Arbitration Committee, Inc., the difference be-

tween the base price and the surplus price.

(d) Surplus price.—Milk delivered by producers to distributors in

excess of quantities representing the base of each such producer shall

be paid for at the surplus price, and distributors having production of

their owti may retain on account of such production in excess of their

established bases as producers the surpKis price. The surplus price

shall be the monthly average of the daily quotation for ninety-two
score butter prevailing on the Los Angeles market during the month
in which such milk is to be accounted for.

(e) Where the milk passes through a country receiving station the
following deductions per pound of butterfat shall be made.

A. The cost of transportation from the country receiving station to

Los Angeles according to truck hauhng tariff of the California State
Railway Commission plus an allowance of four cents (4) per pound
butterfat for preparation of such shipment.

B. If delivery is taken at the producer's ranch, in addition to the
foregoing deduction, the actual reasonable cost of hauling to the
country receiving station, not exceeding three cents (3) per pound
butterfat.

SCHEDULE n

Peices for Milk Delivered in Bulk to Plants in Certain
Counties for Separation into Cream and Skimmed Milk
and/or for Processing into Buttermilk, Condensed Milk,
Cottage Cheese, or Skimmed Milk Powder

1 . The minimum buying price per pound of butterfat to be paid by
the processing plants in the several counties listed below for milk
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delivered in bulk for the purposes set forth in the heading of this

Schedule II shall be:

(a) The monthly average of the daily quotations in Los Angeles for

92-score butter for the month in which deliveries are made to such
plant, plus the premiums which may prevail according to the schedules

set forth in paragraphs (6) and (c) below in the several counties listed

below when the quotations of Section 1, Section 2, and Section 3,

respectively, of Exhibit A and revised base prevail.

When section
1 prevails

Wiien section
2 prevails

When section
3 prevails

(b) Count}':
Merced
Fresno
Tulare
Kings
Santa Barbara-
Imperial
Kern

$0 06
06H
06^/^

06%
06%
06%
07/4

$0. 09
.09/2
. 09%
. 09%
. 09%
. 09%
. 10%

$0 13

13H
13%
13%
13%
13%
14%

(c) In addition to the above premiums, add the following premiums
for solids-not-fat values. When the average monthly carload price

at Los Angeles of Roller Process powdered skim milk, as determined
by the Los Angeles Milk Industry Board from available data, is

—

3% cents per pound add K cent per pound of butterfat

3% cents per pound add 1 cent per pound of butterfat

3% cents per pound add Iji cents per pound of butterfat

4 cents per pound add 2 cents per pound of butterfat

4% cents per pound add 2% cents per pound of butterfat

4/ cents per pound add 3 cents per pound of butterfat

4% cents per pound add Sji cents per pound of butterfat

5 cents per pound add 4 cents per pound of butterfat

5% cents per pound add 4}^ cents per pound of butterfat

5K cents per pound add 5 cents per pound of butterfat

5% cents per pound add 5K cents per pound of butterfat

6 cents per pound add 6 cents per pound of butterfat

2. The foregoing prices shall be subject to the terms and conditions

set forth in the Cream Buying Plan which is attached hereto as

Exhibit F.
SCHEDULE in

Prices for Raw Grade "A" Market Milk Delivered in Bottles
TO Distributors (Except to Stores)

(a) The following schedule of minimum buying prices to be paid to

producers by distributors (except stores) for bottled Grade "A" raw
milk shall prevail when the conditions set forth in Sections 1,2, and 3,

respectively, of Exhibit A and revised base price prevail:

Price paid to producers
per quart

When conditions of Section 1 prevail $0. 05%
When conditions of Section 2 prevail • 06

When conditions of Section 3 prevail • 06%

(b) Such milk shall be delivered by producers to distributors' city

processing plant bottled and iced in cases. Distributors will furnish

bottles, cases, and caps.
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(c) For the purpose of making the adjustments provided for in this

Schedule III and in Exhibit C, the foregoing prices per quart of bottled

milk shall be reduced to base prices per pound of butterfat (1) on
the basis that each such quart contains milk with 4 percent butterfat

content, and (2) so as to eliminate from the said adjustment all extra

cost relating to the bottling and handling of the bottle product.

Accordingly, the base price of such milk shall be determined in the

following manner.
(1) Each quart of milk shall be taken to be the equivalent of .086

pounds of butterfat.

(2) Multiply the total number of quarts delivered by .086; the

resulting figure will be the number of pounds of butterfat deemed to

have been delivered.

(3) The base price per pound of butterfat shall be

—

When conditions of Section 1 prevail $0. 45
When conditions of Section 2 prevail . 51
When conditions of Section 3 prevail . 61

(d) The prices set forth in paragraph A are payable by distributors

in respect of all milk delivered to them, but in accounting for the same
they shall

—

(1) On all of the deliveries of such producer not in excess of such
producer's base as determined under the provisions of Exhibit C, pay
to each producer the difference between the foregoing prices per
quart of bottled milk as set forth in paragraph (a) for all quarts
delivered and the base price per pound of butterfat as set forth in

paragraph (c) for all pounds of butterfat delivered; and pay each
producer the base price adjusted as provided in Exhibit C, and pay
the difference between the base price and the adjusted base price to
Producers' Arbitration Committee, Inc., as provided under Para-
graphs 5(a), 5(6), and 5(c) of this license, except in those cases where
the distributor is paying the full base price to any of the associations
of producers listed in paragraph 4 of this license and such association
of producers is itself paying to Producers' Arbitration Committee,
Inc., the difference between the base price and the adjusted base price
determined as aforesaid.

(2) On all deliveries in excess of producer's base determined as
aforesaid, pay to each producer the difference between the foregoing
prices per quart of bottled milk as set forth in paragraph (a) for all

quarts delivered and the base price per pound of butterfat as set forth
in paragraph (c), for all pounds of butterfat delivered; and pay each
producer the surplus price, as established pursuant to the provisions
of this exhibit hereinafter set forth, and pay to the Producers' Arbitra-
tion Committee, Inc., the difference between the base price and the
surplus price, except in those cases where the distributor is paying the
full base price to any of the associations of producers listed in para-
graph 4 of this license and such association of producers is itse\i

paying to Producers' Arbitration Committee, Inc., the difference
between the base price and the surplus price determined as aforesaid.

Surplus price—Milk delivered by producers to distributors in
excess of quantities representing the base of each such producer
shall be paid for at a surplus price to be established as follows:
The surplus price shall be the monthly average of the daily quota-

tion for 92 score butter prevailing on the Los Angeles Market for the
month in which deliveries by producers have been made.



EXHIBIT B

SELLING PRICES

1. General 'provisions applicable to all schedules of the exhibit.—The
minimum prices set forth in the following schedules are based on milk
containing an average butterfat content of 4%, subject to a tolerance

for normal fluctuations of 0.2 of one percent up or down for any 30-day
period.

2. Any distributor, who during any 30-day period, has sold milk in

bulk or bottles averaging a butterfat content in excess of 4.2%, but
not in excess of 4.5%, shall for the next succeeding 30-day period in-

crease the selling price stipulated in the following schedules for like

quality milk at the rate of 1^ per quart. Any distributor who, during
any 30-day period, has sold milk in bulk or bottles averaging a butter-

fat content in excess of 4.5% but not in excess of 5% shall, in addition
to the above increase, increase the selling price for like quality at the
rate of 1^ per quart; and if the aforesaid average butterfat content shall

exceed 5%, the distributor shall increase selling prices for like quality

milk by an additional 1^ for each additional 0.5 of one percent of butter-
fat contained in said milk over 5%.

3. Prices are for bottled milk unless otherwise specified.

4. The following price schedules do not include any occupational
or sales tax imposed by the laws of any State, nor shall any deduction
from said price schedules be made in any case therefor.

5. Peddlers shall sell all products at the established retail and
wholesale prices respectively.

6. Sales of milk by Distributors to any unemployment relief agency
may be made at prices below those set forth in Exhibit B.

7. Sales of articles in containers shall be made only in containers

of the sizes and types specified, and where a grade and/or percentage
of butterfat content is specified, only at the specified grade and/or
percentage of butterfat.

SCHEDULE I

Los Angeles Sales District

(Includes all territory in the Los Angeles Sales Area except that
specified as included in the San Bernardino Sales District and the

Orange County Sales District.)

The following minimum wholesale, resale, and retail prices shall be
in effect when the Los Angeles Market quotation of 92-score butter
is such that Section 1 of Exliibit A and revised base is in effect:
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Wholesale
prices

Store selling

prices
Home deliv-
ered prices

Milk, grade A, pasteurized:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Raw milk, grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints
Third quarts
Half pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink: Quarts
'Coffee cream, 22 percent:

10-gallon cans
3-galIon cans
2-gallon cans
Quarts
Pints
Half pints

Table cream, 27 percent:
10-gallon cans
3-gallon cans
2-gallon cans.
Quarts
Pints
Half pints

Whipping cream, 38 percent:
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallon
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans .

1-gallon cans
Quarts

Creamed cottage cheese:
Pounds bulk
Cartons or jars, 10 ounces or less

$2. 50
.80
.55
.30
.07/2
.05
.04
.03

.07>^

.05

.04

.03

. 11

. 06

.05/2

. 04/2

. 13

. 08

.06

.05

.07/

8.50
2. 70
1.80
.25
. 15
.09

10.00
3. 15
2. 10

. 28

. 17

. 11

14. 00
65
10
40
27
15

1. 00
.08

2.00
.75
. 50
. 30
.07/
. 04
.03

1. 40
. 32
. 16
.06

. 11

.08

$0. 09
.06

.09

.06

12
07

15
10

09

.35

. 20

. 11

.40

.22

. 13

60
35
18

10

.09

07

15
10

$0. 10
.07

10
07

13
08

15
10

10

35
22
12

40
25
14

60
37
20

11

10

.08

Mo
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SCHEDULE n

Los Angeles Sales District

The following minimum wholesale, resale, and retail prices shall be
in effect when the Los Angeles Market quotations of 92 score butter
is such that Section 2 of Exhibit A and revised base is in effect:

Wholesale
prices

Store selling

prices
Home deliv-
ered prices

Milk, Grade A,- pasteurized
iO-gallon cans
3-gallon cans
2-gallon cans
1-gallon can
Quarts
Pints
Third quarts
Half pints

Raw milk, Grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints
Third quarts

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink, quarts
Coffee cream, 22 percent:

10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Table cream, 27 percent:
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream:
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallon
Half pints

$2.

11.

3.

2.

15.

5.

3.

85
90
65
34
08}^
06

04H
03^2

08 >^

06

04H
03/2

12
07
06

14
09
06>^
05/
08/

50
20
20
30
17
10

50
65
50
33
19
12

50
50
65
48
30
17

10
09

$0. 10

10
07

13
08

16
11

10

38
22
12

43
24
14

65
38
20

$0. 11

. 11

.08

. 14

.09

. 40

.24

. 13

11
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Wholesale
prices

Store selling

prices
Home deliv-
ered prices

Churned buttermilk:
lO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

$2. 40
. 85
. 60
. 34
.08/2
.04^
.03)4

1.60
. 55
.40
. 20
. 07

. 12

.09

$0. 10 $0. 11

08

16
11

09

. 11

SCHEDULEm
Los Angeles Sales District

The following nunimum wholesale, resale, and retail prices shall be
in effect when the Los Angeles Market quotation of 92-score butter
is such that Section 3 of Exhibit A and revised base is in effect:

Wholesale
prices

Store selling

prices
Home deliv-
ered prices

$3. 15
LOO

. 72

.38

.09^2

.07

.05

$0. 11
.08

$0. 12
.09

.04

.09H

.07

.05

. 11

.08
. 12
.09

.04

. 13

.08

.06/2

. 14

.09
. 15
. 10

.05^

. 15

. 10

.07

. 17

. 12
. 17
.12

.06

.09K . ii .12

11 Milk, Grade A:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Raw milk. Grade A:
Quarts
Pints
Third quarts
Half pints

15
Guaranteed milk:

Quarts
Pints
Third quarts
Half pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink, quarts.
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Coffee cream, 22 percent:

1 0-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Table cream, 27 percent:
10-gallon cans
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
10-gallon cans
5-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallon
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pound, bulk
Cartons or jars, 10 ounces or less

Wholesale
prices

$11.

3.

2.

13.

4.

2.

18.

6.

4.

00
55
45
34
19
11

00
10
80
40
21
13

00
15
10
53
36
19

25
10

70
95
70
38
091/2

05
04

80
65
48
25
08

13
09

Store selling

prices

$0. 42
. 25
. 13

. 50

.26

. 15

Home deliv-
ered prices

70
44
22

. 12

. 11

.09

. 17

. 11

$0.44
.27
. 14

52
29
16

.73

. 46

. 24

13

12

10

. 11

schedule iv

San Bernardino Sales District

The San Bernardino District includes all portions of Riverside and
San Bernardino counties wliich are within the Los Angeles Sales Area
as described in Paragraph D of this License, together with such towns
and rural districts in Los Angeles County as are in whole or in part
within a seven-mile radius, measured from the city hall of Pomona,
Cahf.
The following minimum wholesale, resale, and retail prices shall be

in effect when the Los Angeles Market quotation of 92-score butter is

such that Section 1 of Exhibit A and revised base is in effect:
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Wholesale
prices

Store selling

prices
Home deliv-
ered prices

ens

Grade A pasteurized and raw milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints
Gallons, bulk '

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink, quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gaUon cans
Quarts
Pints
Half pints

Sour cream:
Gallons
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:

Pounds, bulk
Cartons or jars, 10 ounces or less

$2. 550
50
35
30
08
06
04
03^2
35

11

07

13
08
06
05
08

90
95
30
17
11

65
10
40
27
15

00
08

00
75
50
30
08
04
03/2

40
45
32
16
06

11
08

$0. 10
.07

13
08

15
10

10

36
25
14

60
37
20

11

10

. 15

. 10

$0. 10
.07

. 13

.08

. 15

. 10

10

.36

.25

.14

60
37
20

.11

10

08

10

I This price applies only to bulk milk sold on cash-and-carry basis at creamery or dairy.

Note.—Prices for Beaumont, Banning, Palm Springs, Indio, and Coachella;
prices for Arrowhead, Big Bear, Crestline, and other mountain resorts, use
wholesale prices plus motor freight schedule; interprice to licensed dairies, a 10
percent reduction from all wholesale prices will be made.

The prices listed below will apply for Beaumont, Banning, Palm
Springs, Coachella, and Indio:
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Grade A pasteurized and raw milk:

lO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Half pints

Certified milk:
Quarts
Pints
Half pints

Chocolate drink
,
quarts

Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Buttermilk, churned:
10-gallon cans
Gallons
Quarts

Skim milk:
10 gallons or more
Gallons
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

Wholesale
prices

$3.00
1.00
.65
. 35
. 11
. 06
.04
.03/2

. 14

.04

. 18

. 10

.05

.09

3.40
2.35
.37
. 21
. 13

5.00
3. 50

. 58

. 38

. 18

2. 75
.35
. 10

1.75
.20
.07

. 13

. 10

Minimum
store selling

prices

$0. 14
.08

17
06

23
13
07
12

Minimum
home deliv-
ered prices

43
29
16

70
42
23

12

.09

. 17

. 12

$0. 14
.08

17
06

23
13
07
12

43
29
16

70
42
23

12

09

12

schedule v

San Bernardino District

The San Bernardino District includes all portions of Riverside and
San Bernardino counties which are within the Los Angeles Area as

described in Paragraph D of this License, together with such towns
and rural districts in Los Angeles County as are wholly or in part
within a seven-mile radius, measured from the city hall of Pomona,
CaUf.
The following minimum wholesale, resale, and retail prices shall be

ID. effect when the Los Angeles Market quotation of 92 score butter is

such that section 2 of Exhibit A and revised base is in effect

:
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Grade A pasteurized and raw milk:
10-gallon cans
3-gallon cans
2-galIon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints
Gallons, bulk '

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink : Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour Cream:
Gallons
Half pints

Churned Buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim Milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed Cottage Cheese:
Pounds, bulk
Cartons or jars, 10-oz. or less..

Wholesale
prices

$2. 85
90
65
34
09
07
04>^
03/2
40

12
08

14
09
06K
05^
09

10
10
33
19
12

5.50
3. 65
.48
.30
. 17

1. 10
.09

2.40
.85
.60
.34
.09
. 04H
. 03/

1.50
.55
.40
.20
.07

. 12

.09

Store selling

prices
Home deliv-
ered prices

$0. 11
.08

. 14

.09

. 16

. 11

11

40
27
15

68
40
22

.12

. 11

16
11

$0. 11
.08

. 14

. 09

. 16

. 11

11

. 40

. 27

. 15

.68

.40

. 22

. 12

11

09

11

' This price applied only to bulk milk sold on cash and carry basis at creamery or dairy.

Prices for Arrowhead, Big Bear, Crestline, and other mountain resorts, use wholesale prices plus Motor
Transit Freight Schedule; Inter-price to licensed dairies, a 10% reduction from all wholesale prices will
be made.

23896—33- -C
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The prices listed below will apply for Beaumont, Banning, Palm
Springs, Coachella, and Indio:

Wholesale
prices

Store selling

prices
Home deliv-
ered prices

Grade A pasteurized and raw milk:
10-gallon cans
3-gallon cans. _

2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Half pints

Certified milk:
Quarts
Pints
Half pints

Chocolate milk : Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Buttermilk, churned:
10-gallon cans
Gallons
Quarts

Skim milk:
10-gallons
Gallons
Quarts

Creamed cottage cheese:

Pounds, bulk
Cartons or jars 10 oz. or less..

$3. 50
05
70
40
12
07
05
04

15
05

20
12
06
10

50
,00
,50
,30
. 17

5. 50
4.00

. 80

.45

.25

3.50
.40
. 12

2. 00
.25
. 10

. 14

. 11

$0. 15
09

18
07

25
15
07
13

60
40
22

90
50
30

14

10

18
13

$0. 15
09

18
07

25
15
07
13

60
40
22

90
50
30

14

10

13

schedule vi

San Bernardino District

The San Bernardino Sales District includes all portions of River-
sidfe and San Bernardino counties which are within the Los Angeles
Sales Area as described in Paragraph D of this License, together with
such towns and rural districts in Los Angeles County as are wholly
or in part within a seven-mile radius, measured from the city hall of
Pomona, Calif.

The following minimum wholesale, resale, and retail prices shall be
in effect when the Los Angeles Market quotation of 92 score butter
is such that Section 3 of Exhibit A and revised base is in effect:
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Wholesale
prices

Minimum
store selling

prices

Minimum
home deliv-
ered prices

>rfiti

Grade A pasteurized and raw milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints
Gallon, bulki

Guaranteed milk:
Quarts i

Pints
Raw milk, certified:

Quarts
Pints
Third quarts
Half pints. ^

Chocolate milk: Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Sour cream:
Gallons
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

$3.

1.

15
00
72
38
10
07
05
04
44

13
08

15
10
07
06
10

00
70
40
21
13

20
10
53
36
19

25
10

70
95
70
38
10
05
04

80
65
48
25
08

13
09

$0. 12
. 09

15
10

17
12

12

50
29
16

73
46
24

13

12

. 10

. 17

. 11

$0. 12
.09

15
10

17
12

12

50
29
16

73
46
24

13

. 12

. 10

. 11

' This price applies only to bulk milk sold on cash and carry basis at creamery or dairy.
Inter-price licensed dairies, a 10% reduction will be made from all listed wholesale prices; mountain

resorts and desert areas add to all milk, Motor Transit Freight.
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The prices listed below will apply for Beaumont, Banning, Palm
Springs, CoacheUa, and Indio.

Wholesale
prices

Minimum
store selling

prices

Minimum
home de-

livered prices

Grade A pasteurized and raw milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints
Half pints

Certified milk:
Quarts
Pints
Half pints

Chocolate drink : Quarts
Table cream, 25 percent:

3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Pints
Half pints

Buttermilk, churned:
10-gallon cans
Gallons
Quarts

Skim milk:
10 gallons or more
Gallons
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

$3. 85
1. 35
.77
.44
. 13
.07
..05

. 04

. 15

. 08

.05

. 20

. 12

. 06

. 10

50
00
50
30
17

5. 50
4. 00

. 80

. 45

. 25

3. 50
. 40
. 12

2. 00
. 25
. 08

. 14

. 11

$0. 16
. 09

18
10
07

25
15
07
13

60
40
22

90
50
30

14

10

18
13

$0. 16
.09

18
10
07

25
15
07
13

60
40
22

90
50
30

14

10

13

SCHEDULE VII

Orange County District, 10 Cents per Quart, Retail

The Orange County Sales District includes all communities in

Orange County.
The following minimum wholesale, resale, and retail prices shall be

in effect when the Los Angeles Market quotation of 92 score butter
is such that Section 1 of Exhibit A and revised base is in effect.

I



LOS ANGELES MILK SHED 67

Wholesale
prices

Store selling
prices

Home deliv-
ered prices

0,16

.50

.13

Lll

ties in

Milk, grade A, pasteurized:
1 0-gaIlon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Raw milk, grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink : Quarts
Table cream, 27 percent:

3-gallon cans
2-gallon cans
Quarts
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Half pints

Sour cream:
Gallon cans
Half pints __.

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans _.

1-gallon cans .

Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

16-ounce returnable glass

$2. 50
.85
. 60
. 32
.08
. 06
.04
.03

.08

. 06

. 04

.03

. 11

.08

. 18

. 11

.05

.04

.08

3. 15
2. 10
.28
. 11

4. 65
3. 10
.40
. 17

1.00
.09

2.00
.85
.60
.32
.08
.04
.03

1. 30
.45
.30
. 15
.06

. 11

.08

. 13

$0. 10
.07

10
07

13
09

20
12

10

40
14

60
20

11

10

07

15
10
15

$0. 10
.07

10
07

13
09

20
12

10

40
14

60
20

11

,10

.07

.10

. 15

SCHEDULE Vm

Orange County Sales District

The Orange County Sales District includes all communities in

Orange County.
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The following minimum wholesale, resale, and retaU prices shall

be in eflfect when the Los Angeles Market quotation of 92 score

butter is such that Section 2 of Exhibit A and revised base is in effect.

Wholesale
prices

Store selling

prices
Home deliv-
ered prices

Milk, grade A, pasteurized:
iO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Raw milk, grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink : Quarts
Table cream, 27 percent:

3-gallon cans
2-gallon cans
Quarts
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Half pints

Sour cream:
Gallon
Half pints

Churned buttermilk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon can
Quarts
Third quarts
Half pints

Skim milk:
10-gallon cans
3-gallon cans
2-gallon cans
1-gallon can
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less

16-ounce, returnable

$2. 85
95
70
36
09
07
04
03/2

09
07
04>^
031/4

12
09

18
11

05M
04/2
09

65
50
45
13

50
65
58
19

10
10

40
95
70
36
09
04 >4

03>^

50
55
38
20
07

12
09
14

$0. 11
.08

11
08

14
10

20
12

11

50
15

68
22

12

. 11

.08

. 16

. 11

. 16

I
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SCHEDULE IX

Orange County Sales District

The Orange County Sales District includes all communities in

Orange County.
The following minimum wholesale, resale, and retail prices shall be

in effect when the Los Angeles Market quotation of 92 score butter is

such that Section 3 of Exhibit A and revised base is in effect.

Wholesale
prices

Store selling

prices
Home deliv-

ered prices

Milk, Grade A, pasteurized:
iO-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts
Pints
Third quarts
Half pints

Raw milk, Grade A:
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints

Raw milk, certified:

Quarts
Pints
Third quarts
Half pints

Chocolate drink, quarts
Table cream, 27 percent:

3-gallon cans
2-gallon cans
Quarts
Half pints

Whipping cream, 38 percent:
3-gallon cans
2-gallon cans
Quarts
Half pints

Sour cream:
Gallon
Half pints

Churned buttermilk:
10-gallon cans
S^gallon cans
2-gallon cans
1-gallon cans
Quarts
Third Cjuarts

Half pints
Skim milk:

10-gallon cans
3-gallon cans
2-gallon cans
1-gallon cans
Quarts

Creamed cottage cheese:
Pounds, bulk
Cartons or jars, 10 ounces or less.

16-ounce returnable jars

$3.

1.

20
05
80
40
10
08
06
04

10
08
05
04

13
10

19
12
06
05
10

10
80
50
14

20
50
66
21

20
11

80
05

, 80
40
10

,05
,04

, 70
, 65
. 46
. 25
,08

, 13
. 09
. 15

$0. 12
.09

. 12

.09

15
11

21
13

12

55
16

76
24

13

12

09

17
11
17

$0. 12
.09

12
09

. 15

. 11

. 21

. 13

12

55
16

.76

.24

13

. 12

09

. 11

. 17
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schedule x

Cottage Cheese and Churned Buttermilk Rules, Regulations,
AND Prices

1

.

The following rules, regulations, and price schedules apply to the

Los Angeles, San Bernardino, and Orange Districts, except Beaumont,
Banning, Palm Springs, Coachella, and Indio in the San Bernardino

Sales Districts. There shall be added to the prices in this schedule in

the case of mountain resorts and desert areas in the San Bernardino

District the motor transit freight rate as established by the California

Railroad Commission, irrespective of the actual mode of delivery.

QUANTITY discounts

2. (a) The wholesale prices of churned buttermilk in 10-gallon cans

set forth in Schedules B (1) to B (9), inclusive, of this exhibit shall be
subject to the following quantity discount: When a customer buys
more than twelve 10-gallon cans per week, there shall be a discount

of ten percent on the wholesale price of 10-gallon cans set forth in

said schedules. All sales to customers shall be invoiced at the full

wholesale price. At the end of each month credit shall be granted to

those customers whose purchases are such as entitle them to the fore-

going discount for discount so earned.

(6) The wholesale prices of bulk creamed cottage cheese set forth

in Schedules B (1) to B (9), inclusive, of this Exhibit shall be subject

to the following quantity discounts: When a customer buys more than
250 pounds and not in excess of 1,250 pounds per month, there shall

be a discount of one cent per pound. When a customer buys in excess

of 1,250 pounds per month, there shall be a discount of two cents per
pound. All sales to customers shall be invoiced net without discount.

At the end of each month, credit shall be granted to those customers
whose purchases are such as entitle them to the foregoing discounts

for discounts so earned.

(c) When a customer is purchasing a quantity of bulk creamed cot-

tage cheese and/or churned buttermilk from two or more distributors

which if purchased from a single distributor would entitle him to

either or both of the foregoing quantity discounts, he shall be entitled

to such discounts from each of such distributors pro rata to the quan-
tities received from each such distributor.

DRY COTTAGE CHEESE

3. The minimum prices for dry cottage cheese, including therein

dry curd, special mix and hoop cheese shall be as follows:

When Section 1 and revised base prevail.

When Section 2 and revised base prevail.

When Section 3 and revised base prevail.

Wholesale

$0.08
.09
. 10

Resale

$0. 10
K 11
». 12

• Resale prices for hoop cheese shall be two cents more than the corresponding resale prices applicable
to dry curd and special mix.
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schedule xi

Cream Jobbing Price Schedule

The following schedule of minimum prices apply to sales by cream
jobbers to persons (1) who are engaged principally in the distribution

of milk and its products and (2) who have a "creamery operator's"

factory license issued by the Department of Agriculture of the State

of California. Such schedule shall be in effect when the Los Angeles
Market quotation of 92 score butter is such that Section 1 of Exhibit A
and revised base is in effect:

CHURNING CREAM

For each pound of butterfat contained therein add .08^ to the Los
Angeles Market quotation of 92 score butter effective for the day of

delivery.

GRADE A CREAM IN TEN-GALLON CANS

For each pound of butterfat contained therein, add to the Los
Angeles Market quotation for 92 score butter effective for the date
of delivery:

In weekly quantities of—

1-14 cans 15-34 cans 35 cans or over

Raw cream, 38—40 percent- $0. 17
. 19

. 19

.20

$0. 16
. 18

. 18

. 19

$0. 15
Pasteurized cream, 38-40 percent . . 17
Raw cream standardized to other butterfat

percentages _ _ . 17
Pasteurized cream standardized to other

butterfat percentages. _ .

.

. 18

SKIM MILK (IN BULK, PER GALLON)
Condensed:

10 gallons or more in a single delivery $0. 25
Deliveries of less than 10 gallons . 30

Not condensed:
10 gallons or more in a single delivery .07
Deliveries of less than 10 gallons Wholesale prices apply

schedule xu

Cream Jobbing Price Schedule

The following schedule of minimum prices apply to sales by cream
jobbers to persons (1) who are engaged principally in the distribution
of milk and its products and (2) who have a "creamery operator's"
factory license issued by the Department of Agriculture of the State
of California. Such schedule shall be in effect when the Los Angeles
Market quotation of 92 score butter is such that Section 2 of Exhibit A
and revised base is in effect:

churning cream

For each pound of butterfat contained therein add 10^ to the Los
Angeles quotation for 92 score butter effective for the day of delivery.
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GRADE A CREAM IN TEN-GALLON CANS

For each pound of butterfat contained therein add to the Los
Angeles Market quotation for 92 score butter effective for the date

of deUvery.

Raw cream, 38-40 percent
Pasteurized cream, 38-40 percent
Raw cream standardized to other butterfat

percentages
Pasteurized cream standardized to other

butterfat percentages

In weekly quantities of—

1-14 cans 15-34 cans 35 cans or over

$0. 20
. 22

. 22

.23

$0. 19
. 21

. 21

. 22

$0. 18
. 20

. 20

. 21

SKIM MILK (IN BULK, PER GALLON)
Condensed:

10 gallons or more in a single delivery $0. 30
Deliveries of less than 10 gallons . 35

Not condensed:
10 gallons or more in a single delivery .08
Deliveries of less than 1 gallons Wholesale prices apply

SCHEDULE Xni

Cream Jobbing Price Schedule

The following schedules of minimum prices apply to sales by cream
jobbers to persons (1) who are engaged principally in the distribution

of milk and its products and (2) who have a "creamery operator's"
factory license issued by the Department of Agriculture of the State
of California. Such schedules shall be in effect when the Los Angeles
Market quotation of 92 score butter is such that Section 3 of Exhibit
A and revised base is in effect:

CHURNING CREAM

For each pound of butterfat contained therein add 10^ to the Los
Angeles Market quotation for 92 score butter effective for the day of
delivery.

GRADE A CREAM IN TEN-GALLON CANS

For each pound of butterfat contained therein add to the Los
Angeles Market quotation for 92 score butter effective for the date of

delivery.
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-OS

ite

In weekly quantities of—

1-14 cans 1&-34 cans 35 cans or over

Raw cream, 38—40 percent . _ $0.24
.26

. 26

.27

$0. 23
.25

.25

. 26

$0. 22
Pasteurized cream, 38-40 percent . 24
Raw cream standardized to other butterfat

percentages . 24
Pasteurized cream standardized to other

butterfat percentages _ _ . 25

SKIM MILK (IN BULK, PER GALLON)
Condensed:

10 gallons or more in a single delivery $0. 32
Deliveries of less than 10 gallons . 37

Not condensed:
10 gallons or more in a single delivery .09
Deliveries of less than 10 gallons Wholesale prices apply

schedule xiv

Prices to Peddlers for Resale

The following minimum prices f. o. b. place of bottling or other
packaging shall be charged to peddlers who buy for resale:

;eof

Pasteurized grade A milk:
3-gallons
2-gallons
1-gallons
Quarts
Pints
Third quarts
Half pints

Grade A raw:
Quarts
Pints
Third quarts
Half pints

Chocolate drink:
Quarts
Pints _.

Third quarts
Half pints

Churned butter milk:
3-gallons
2-gallons
1-gallons
Quarts
Pints
Third quarts
Half pints

Guaranteed milk:
Quarts
Pints

Certified milk, raw:
Quarts
Pints..

When Sec. 1 of
Ex. A and

Revised Base is

in effect

$0.70
.45
.24
.06
.03
.02H
.02

. 06

.03

. 02/2

.02

.06

.03

.02H

.02

.70

.45

.24

.06

.03>i

.03

.02

.09

.05

. 11

.07

When Sec. 2 of
Ex. A and

Revised Base is

in effect

$0. 80
.56
. 28
.07
. 04
.03)/2

.02/2

.07

. 04

.03H

.02^2

.07

. 04

.02,1^

. 80

.55

.28

.07

.04

. 03»/2

.02^2

. 10

.06

. 12

.08

When Sec. 3 of
Ex. A and

Revised Base Is

in effect

90
62
32
08
05
04
03

08
05
04
03

08
05
04
03

90
65
32
08
04H
04
03

11
07

13
09
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Coffee cream, 22 percent:
Quarts
Pints
Half pints

Table cream, 27 percent:
Quarts
Pints
Half pints

Whipping cream, 38 percent:
Quarts
Pints
Half pints

Sour cream: Half pints
Creamed cottage cheese: Glass, 10

ounces or less

Skim milk: 1 gallon

When Sec. 1 of

Ex. A and
Revised Base is

in effect

$0. 23
. 14
.07

. 27

. 16

.09

.37

.22

. 13

.07

.09

. 11

When Sec. 2 of
Ex. A and

Revised Base is

in effect

$0. 28
. 16
.08

.32

. 18

. 10

.45

. 25

. 16

.08

. 10

. 15

When Sec. 3 of
Ex. A and

Revised Base is

in effect

$0. 32
. 18
.09

.39

.20

. 11

.50

.31

. 17

.09

. 10

.20
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EXHIBIT C

RULES FOR CONTROL OF PRODUCTION AND ESTABLISHMENT OF
SURPLUS PRICE TO PRODUCERS OF GRADE A MARKET MILK

Rulesfor control oj production.—The following rules shall be applica-

ble to all producers of Grade A Market Milk.

1. The term ''production base period" as used herein means the

period March 16, 1933, to June 15, 1933, both dates inclusive.

2. The term "deliveries" as used herein means any or all of the

following:

(a) Milk shipped by any producer to any distributor of Grade A
Market Milk.

(6) Milk shipped by a producer to the surplus plant of Producers
Arbitration Committee, Inc.

(c) Milk sold by a producer as a distributor either as Grade A
Market Milk, or as fluid cream or both.

3. The term "market percentage" means the percentage arrived

at by dividing the daily average of the total deliveries of all producers
who shipped milk during the production base period into the daily

average quantity of milk sold for consumption as whole milk in the

Los Angeles Sales Area during the month of June 1933 as determined
by Los Angeles Milk Industry Board.

4. General bases.—The established base of each such producer mar-
keting milk in the Los Angeles Sales Area on the effective date of this

Agreement who was marketing milk during the entire production base
period shall be arrived at as follows: Determine the average daily

deliveries of each such producer during the production base period and
apply the market percentage thereto. The resulting figure will be the

established base of each such producer.

5. Bases Jor producers starting deliveries after March 16 hut on or

before June 15, 1933.—The established base of each such producer now
marketing milk in the Los Angeles Sales Area who commenced to

market milk after March 16, 1933, but on or prior to June 15, 1933,

shall be arrived at as follows:

A. If any such producer so elects, his deliveries during the portion,

of the production base period in which he was marketing milk in the

Los Angeles Sales Area may be treated as if such deliveries were his

total deliveries during the full production base period. Determine
the total deliveries of such producer and divide the same by 92, and
apply the market percentage against the daily average quantity thus
arrived at. The resulting quantity shall be the established base of

each such producer.
B. If such producer does not elect to have his base established as

provided in paragraph A above, then determine the total deliveries of
such producer during a period of 92 days beginning with the date on
which he commenced to market milk in the Los Angeles Sales Area
and divide such total by 184. The resulting figure will be the estab-
lished base of such producer.
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6. Bases of producers starting on and after June 16, 1933.—The
established base of each producer now marketing milk in the Los
Angeles Sales Area who did not commence to market milk in the Los
Angeles Sales Area on or prior to June 15, 1933, or who commences to

market milk after the effective date of this Agreement shall be
arrived at as follows: Determine the deliveries of such producer
during a period of 92 days beginning with the date on which he begins

to market milk in the Los Angeles Sales Area and divide the total of

such deliveries by 368. The resulting figure will be the established

base of such producer. In the case of any such producer whose
established base cannot be determined fully as of the last day of any
month beginning with the month of October 1933, a temporary
established base pending the completion of 92 days of deliveries shall

be determined in respect of each calendar month by determining the

total deliveries of each producer for the period beginning with the
date on which he commenced to market milk in the Los Angeles Sales

Area and ending with the last day of such calendar month and
dividing such total by four times the number of days included in such
period. Such temporary base shall, for all purposes of this agreement,
be considered the established base of such producers in respect of any
such monthly accounting period.

7. Adjustments of bases to deliveries.—Any producer whose daily

deliveries for any three consecutive months, excluding months pri ©
to the month of November 1933, is less than 90% of his established

base will thereby establish a new base according to his average daily

deliveries during such three-month period. The application of

this paragraph shall be subject to the provisions of paragraph 9.

8. "Sates of bases."—Sales of bases are allowed only in conjunction
with the sale of cows and may be apportioned between the buyer
and seller in accordance with the number of cows which the buyer
has purchased and the number of cows which the seller has retained
unsold. The buyer and the seller shall, in case of voluntary sale,

jointly sign a statement in writing showing the amount of bases
transferred to the buyer and retained by the seller, respectively,

which writing shall be filed with the Producers' Arbitration Com-
mittee, Inc., within five days from the date of sale. Bases acquired
by purchase of cows may be added to existing bases if any exist.

9. Effect of fire, etc.—The established base shall remain in effect

for a period of three months following the initial test for tuberculosis
or for contagious abortion by County, State, or Federal authorities,

the loss of barn or herd, or both, by fire or Act of God. The estab-
lished base shall be retained for a period of 45 days in case deliveries

of Grade A Market Milk are shut off or excluded by order of any
Board of Health having jurisdiction in the premises and in case of
quarantine.

ESTABLISHMENT OF ADJUSTED BASE PRICE

1. Producers' Arbitration Committee, Inc., is operating and will

continue to operate a surplus plant to which is delivered all milk
from producers in the Los Angeles Milk Shed having established
bases in excess of the requirements of distributors in the Los Angeles
Sales Area for distribution as fluid milk in said area. Such surplus
plant will have the following sources of receipts:

I
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(a) The net proceeds arising from the sale of butter and powdered
skimmed milk which has been manufactured by it from the butterfat
and skimmed milk derived from milk delivered to the surplus plant.
(Such net proceeds shall be the gross proceeds less the reasonable cost
of operation of the surplus plant and less such amount as the Pro-
ducers' Arbitration Committee, Inc., shall retain as working capital
for the operation of the plant.)

(6) The proceeds of such milk delivered to it which it may have,
under authority of Producers' Arbitration Committee, Inc., sold in
time of shortage to contracting distributors in the Los Angeles Sales
Area.

(c) The difterence between the full base price and the surplus price
as determined in accordance with the provisions of Exhibit A,
Schedule I, and Exhibit A, Schedule III, which is payable under the
provisions of Paragraphs 5 (a), 5 (6), and 5 (c) of this agreement.

2. The surplus plant will be accountable to producers delivering
milk to it for the full base price in respect of deliveries not in excess of
the individual producer's base, and the surplus price in respect of
deliveries in excess of each producer's base. The total of the amounts
so to be accounted for shall be computed and from the result of such
computation shall be deducted the receipts from the operation of the
surplus plant determined in the manner provided in the preceding
paragraph. The difference will be the loss to the surplus plant
resulting from its operations, to be charged against all deliveries
of base milk whether to the surplus plant or to the contracting
distributors.

3. The amount of the loss, determined as aforesaid, shall be divided
by the total of aU delivered base, expressed in terms of pounds of
butterfat, whether to contracting distributors or to the surplus plant,
the resulting figures being the amount per pound of butterfat which it

is necessary to charge back against delivered bases of all producers in
order to obtain the adjusted base price.

4. The difference between the full base price determined according
to the provisions of Exhibit A, Schedule I, and Exhibit A, Schedule
III, and the aforesaid loss per pound of butterfat determined as in
the preceding paragraph, shall be the adjusted base price to be paid to
all producers, whether delivering to contracting distributors or to the
surplus plant, for deliveries not in excess of their respective bases.

5. The difference between the base price and the adjusted base price
in respect of the base milk of all producers delivering to contracting
distributors which difference is payable to Producers' Arbitration
Committee, Inc., in accordance with the provisions of paragraph 5
of this Agreement when added to the similar deduction made directly
by the surplus plant in respect of the base milk of all producers deliver-
ing to the surplus plant, results in a uniform adjusted base price for
deliveries not in excess of base quantities of all producers.

6. Producers' Arbitration Committee, Inc., shall secure the neces-
sary data from the contracting distributors and from the surplus plant,
shall compute the foregoing adjustments each month, shall submit a
statement containing such adjustments to the Los Angeles Milk
Industry Board for its approval, and upon its approval shall notify
distributors and producers as to the payments to be made by them
respectively in accordance with the foregoing principles. It shall

also cause to be paid the adjusted base price and/or surplus price to

producers delivering base milk and/or surplus milk to the surplus plant.
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7. Any sums deducted by the Producers' Arbitration Committee,
Inc., and retained as working capital for the operation of the plant as

provided in paragraph 1 of this Exhibit C shall be set up on the books
of the Producers' Arbitration Committee, Inc., as a separate fund to

the credit of each producer from whom such funds were deducted ; and
in case of liquidation of Producers' Arbitration Committee, Inc.,

or discontinuance of business by contributing producers there shall

be paid back to each producer the proportion of the total net worth
of the Association which his contribution is to the total of all sums
so contributed. Producers' Arbitration Committee, Inc., shall de-
velop and make effective a financing plan, with approval of the Los
Angeles Milk Industry Board, to cover such deductions for working
capital under which monthly deductions and total accumulations will

meet the capital needs of the Producers' Arbitration Committee,
Inc., without accumulation of unnecessary sums.

8. Producers' Arbitration Committee, Inc., may make such regula-

tions as may be necessary to carry out the operations of the surplus
plant and adjustment of prices to producers in accordance with the
foregoing principles, such regulations to be subject to the approval of

the Los Angeles Milk Industry Board and the Secretary.

9. In the event the daily average quantity of milk sold for con-
sumption as whole milk in the Los Angeles Sales Area becomes so
decreased or increased as to render impractical, in the opinion of the
Los Angeles Milk Industry Board, the accounting for such variations
through adjustments in the base price paid producers as provided in

paragraph 4, Schedule "C", the Producers' Arbitration Committee,
Inc., shall with the approval of the Los Angeles Milk Industry Board
and the Secretary, make such uniform increases or decreases, as the
case may be, in all existing established bases of producers, as will

cause the sum total of all bases adjusted as aforesaid, to again approxi-
mate in amount the daily average quantity of milk sold for consump-
tion as whole milk in the Los Angeles Sales Area.

j



EXHIBIT D

LOS ANGELES MILK INDUSTRY BOARD

1. The Los Angeles Milk Industry Board shall be composed of

thirteen members all of whose appointments shall be subject to the

approval of the Secretary, to wit:

(a) Six producers. Five of these shall be selected by the Producers'

Arbitration Committee, Inc. (One from each of the following five

member associations: California Milk Producers' Association, Inde-

pendent Milk Producers' Association, Los Angeles County Natural
Milk Producers' Association, Los Angeles Mutual Dairymen's
Association, Southern California Bottled Raw Milk Association.)

The sixth producer shall be selected by producers not members of the

five associations of producers mentioned above, provided, however,
that if such producers have not selected a member within five days
after the effective date of this License, Producers' Arbitration Com-
mittee, Inc., shall select such sixth member from among producers
not members of any of the aforementioned five associations.

(6) Six distributors. Four of them shall be selected by the Southern
California Milk Dealers' Association. One of these shall be selected

by the Independent Milk Distributors' Association, Inc. The sixth

distributor shall be selected by distributors not members of either

of said associations, provided however, that if such distributors shall

not have selected a member within five daj^s after the effective date
of this License, the five distributor members selected as above pro-
vided shall select such sixth member.

(c) The thirteenth member shall be selected by two-thirds vote
of the twelve selected as specified in (a) and (b) above and such
thirteenth member shall be the Chairman of the Board.

2. The duties of the Los Angeles Milk Industry Board in addition
to those specifically set forth elsewhere in this License shall be to
compile statistics and make surveys of costs and methods of produc-
tion and distribution in the Los Angeles market, either alone or in

collaboration with other agencies engaged in similar projects; to
formulate a program for improving the quality of milk and the
standards of the Industry generally in the Los Angeles market; to
arbitrate disputes and to engage in advertising and sales promotion
work which will further the interests of the industry.

(a) Subject to the approval of the Secretary, the Los Angeles
Milk Industry Board may make such further rules, regulations and/or
arrangements, not inconsistent with this License or with those which
have been established by the Secretary, as may be necessary to carry
out the plans and principles set forth in this License.

3. In the exercise of any powers or duties under this License

—

(a) The Los Angeles Milk Industry Board shall not be liable for
any damages caused by any acts or omissions of its members, whether
acting individually or collectively as a Board.

(6) No member of Los Angeles Milk Industry Board shall be liable
for any damages caused by the acts or omissions of any other member.

(c) No member shall be liable for any damages caused by his own
acts or omissions, unless such acts or omissions involve fraud or willful
misconduct on the part of such member.
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EXHIBIT E

RULES OF FAIR PRACTICE

The following practices are considered unfair and shall not be
engaged in by distributors or by their officers, employees, or agents:

(1) Any method or device whereby fluid milk is sold or offered for

sale at a price less than stated in this License, whether by any dis-

count, rebate, free service, merchandise, advertising, allowance,
credit for bulk fluid milk returned, loans or credits outside of the

usual course of business or other valuable consideration or combined
price for such milk together with another commodity sold or offered

for sale, whether separately or otherwise, or whereby a subsidy is

given for either business or information or assistance in procuring
business; or whereby business is obtained, or sought to be obtained,

by misrepresentation as to any article listed in Exhibit B.

(2) For any distributor (a) to sell any fluid milk in a territory which
within one year last past has been covered by him in any capacity for

another distributor or (b) to cause to be sold through an agent or

employee fluid milk in any territory which such agent or employee
has witliin one year last past covered in any capacity for another
distributor.

(3) The failure of any distributor to invoice daily 3)zf per bottle

for any bottle difference, over or under, for any milk delivery at any
wholesale stop, or to settle for the same when the milk is paid for.
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EXHIBIT F

CREAM-BUYING PLAN

1. The plants of the distributors located in the counties listed in

Exhibit A, Schedule II, shall take delivery for distribution as Grade
A Market Cream only of Grade A milk which is delivered from pro-

ducers in the Los Angeles Cream shed. Such producers for the
present are not to receive bases but shall be subject to the provisions

of this cream-buying plan.

2. There shall be an adjustment in each month for deliveries of

milk for Grade A Market Cream by each producer, according to the

quality thereof, the deductions to be made from each producer not
delivering milk of the highest quality as set forth in Schedule I of

this exhibit. The total deductions thus made shall be charged against

each producer incurring said penalty and the total of all such deduc-
tions shall be handled in the following manner:

(a) If there be no surplus of deliveries of Grade A Milk for Grade
A Market Cream above the purchases of Grade A Market Cream by
distributors, in the Los Angeles Sales Area, then the total penalties

shall be prorated back to the producers, including those who incurred
the penalties, in proportion to the number of pounds of butterfat
delivered by them to said plants, respectively.

The foregoing adjustment shall be computed for each month by the

accountants of the Los Angeles Cream Clearing Association, who shall

secure the necessary data from the several plants and notify them,
respectively, of the resulting price adjustments to be made in the case
of each producer delivering milk to each such plant for Grade A
Market Cream.

(b) If there be a surplus of such deliveries to the plants over the
aforesaid requirements of distributors in the Los Angeles Sales Area,
then the total amount of the penalties shall be added to the returns
received from surplus products as provided in the next succeeding
paragraph.

If at any time there be an excess of such deliveries of milk to the
plants over the Grade A Market Cream requirements of the dis-

tributors in the Los Angeles Sales Area, the plant or plants having such
excess, shall manufacture such excess over requirements into butter or
other milk products. The plants disposing of deliveries of milk in the
foregoing manner shall be entitled to be reimbursed for the loss

sustained (that is to say, the difference between the minimum price
which they are obligated to pay producers for said milk in accordance
with the provisions of this cream-buying plan, exclusive of penalties,

and the gross proceeds of manufacturing such milk into butter and
powdered skim). Such plants shall report the results of such manu-
facturing operations to the accountants, who shall cause such plants
to be reimbursed out of any penalties incurred by the producers
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under the provisions of the foregoing paragraph. If such penalties
are not sufhcient to fully reimburse such plants, the difference shall be
charged back against all producers delivering milk for Grade A
Market Cream to all the plants, prorate, in accordance with their

deliveries of such milk during such month. If there be any balance
of penalties after reimbursing the plants disposing of milk in manu-
factured products as aforesaid, the remaining balance of such penalties

shall be prorated back to the individual producers in a manner
similar to that provided in the preceding paragraph. The foregoing
adjustment shall be computed for each month by the accountants of

the Los Angeles Cream Clearing Association who shall secure the
necessary data from the several plants and shall notify them, respec-
tively, of resulting price adjustments to be made in the case of each
producer and of the amount to be paid to the plant or plants entitled

to reimbursement.
3. The expenses of the said accountants including reasonable com-

pensation for their services incurred in the operation of the Cream
Buying Plan shall be prorated back to producers of milk for Grade A
Alarket Cream delivering to the aforesaid plants, in proportion to the
number of pounds of butterfat delivered by such producers. Such
pro rata charges shall be collected by said plants from such producers
supplying them and the moneys so collected paid to the accountants.

SCHEDULE I

The specifications for each class of milk for Grade A Market Cream
and the deduction applicable to the several classes are as follows:

Class I Milk

Flavor and Odor—No. 1 or No. 2 rating.

Must be refrigerated except when delivered to plants in Santa
Barbara County.

Bacterial count shall not exceed 25,000 per c.c.

If the milk has a flavor rating of No. 3, there shall be a deduction
of 2 cents per pound of butterfat.

Class II Milk

Flavor and Odor—-No. 1 or No. 2 rating.

Bacterial count shall not exceed 25,000 per c.c.

Class II milk shall be paid for at 1 cent less per pound of butterfat
than Class I milk.

If the milk has a flavor rating of No. 3, there shall be a further
deduction of 2 cents per pound of butterfat.

Class III Milk.

Flavor and Odor—No. 1 or No. 2 rating.

Bacterial count shall not exceed 50,000 per c.c.

Class III milk shall be paid for at 2 cents less per pound of butterfa
than Class I milk.

If the milk has a flavor rating of No. 3 there shall be a further
deduction of 2 cents per pound of butterfat.
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Class IV Milk

Flavor and Odor—No. 1 or No. 2 rating.

*ir Bacterial count shall not exceed 150,000 per c.c.

ce Class IV milk shall be paid for at 4 cents less per pound of butter-

fat than Class I milk.

ies If the milk has a flavor rating of No. 3, there shall be a further

deduction of 2 cents per pound of butterfat.
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EXHIBIT C

RULES FOR CONTROL OF PRODUCTION AND
ESTABLISHMENT OF SURPLUS PRICE TO
PRODUCERS OF GRADE A MARKET MILK

Rules for Control of Production. The following

rules shall be applicable to all producers of Grade A
Market Milk

1. The term "production base period" as used herein

means the period March 16, 1933 to June 15, 1933 both

dates inclusive.

2. The term "deliveries" as used herein means any

or all oi the following:

(a) Milk shipped by any producer to any distribu-

tor of Grade A Market Milk,

(b) Milk shipped by a producer to the surplus plant

of Producers Arbitration Committee, Inc.

(c) Milk sold by a producer as a distributor either

as Grade A Market Milk or as fluid cream or

both.

3. The term "market percentage" means the percent-

age arrived at by dividing the daily average of the total

deliveries of all producers who shipped milk during the

production base period into the daily average quantity

of milk sold for consumption as whole milk in the Los

Angeles Sales Area during the month of June, 1933, as

determined by Los Angeles Milk Industry Board.

4. General Bases. The established base of each such

producer marketing milk in the Los Angeles Sales Area

on the effective date of this Agreement who was market-
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ing milk during the entire production base period shall

be arrived at as follows: Determine the average daily

deliveries of each such producer during the production

base period and apply the market percentage thereto.

The resulting figure will he the established base of each

such producer.

5. Bases for Producers Starting Deliveries

After March 16 But On Or Before June 15,

1933. The established base of each such producer now

marketing milk in the Los Angeles Sales Area who com-

menced to market milk after March 16, 1933, but on or

prior to June 15, 1933, shall be arrived at as follows:

A. If any such producer so elects, his deliveries dur-

ing the portion of the production base period in which

he was marketing milk in the Los Angeles Sales Area

may be treated as if such deliveries were his total de-

liveries during the full production base period. Determine

the total deliveries of such producer and divide the same

by 92, and apply the market percentage against the daily

average quantity thus arrived at. The resulting quantity

shall be the established base of each such producer.

B. If such producer does not elect to have his base

established as provided in paragraph A. above, then de-

termine the total deliveries of such producer during a

period of 92 days beginning with the date on which

he commenced to market milk in the Los Angeles Sales

Area and divide such total by 184. The resulting figure

will be the established base of such producer.

6. Bases of Producers Starting On and After

June 16, 1033. The established base of each producer

now marketing milk in the Los Angeles Sales Area
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who did not commence to market milk in the Los Angeles

Sales Area on or prior to June 15, 1933, or who com-

mences to market milk after the effective date of this

Agreement shall be arrived at as follows: Determine

the deliveries of such producer during a period of 92

days beginning with the date on which he begins to

market milk in the Los Angeles Sales Area and divide

the total of such deliveries by 368. The resulting figure

will be the established base of such producer. In the

case of any such producer whose established base cannot

be determined fully as of the last day of any month

beginning with the month of October, 1933, a temporary

established base pending the completion of 92 days of

deliveries shall be determined in respect of each calendar

month by determining the total deliveries of each pro-

ducer for the period beginning with the date on which

he commenced to market milk in the Los Angeles Sales

Area and ending with the last day of sach calendar

month and dividing such total by four times the number

of days included in such period. Such temporary base

shall, for all purposes of this agreement be considered

the established base of such producers in respect of any

such monthly accounting period.

7. Adjustments of Bases to Deliveries. Any pro-

ducer whose daily deliveries for any three consecutive

months excluding months prior to the month of Novem-

ber, 1933, is less than 90% of his established base will

thereby establish a new base according to his average

daily deliveries during^ such three month period. The ap-

plication of this paragraph shall be subject to the pro-

\isions of paragraph 9.
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8. "Sales of Bases." Sales of bases are allowed only

in conjunction with the sale of cows and may be appor-

tioned between the buyer and seller in accordance with

the number of cows which the buyer has purchased and

the number of cows which the seller has retained un-

sold. The buyer and the seller shall, in case of voluntary

sale, jointly sign a statement in writing showing the

amount of bases transferred to the buyer and retained

by the seller, respectively, which writing shall be filed

with the Producers' Arbitration Committee, Inc., within

five days from the date of sale. Bases acquired by pur-

chase of cows may be added to existing bases if any

exist.

9. Effect of Fire, Etc. The established base shall

remain in effect for a period of three months following

the initial test for tuberculosis or for contagious abortion

by County, State or Federal authorities, the loss of barn

or herd, or both, by fire or Act of God. The established

base shall be retained for a period of 45 days in case

deliveries of Grade A Market Milk are shut off or ex-

cluded by order of any Board of Health having juris-

diction in the premises and in case of quarantine.

Establishment of Adjusted Base Price.

1. Producers' Arbitration Committee, Inc., is operat-

ing and will continue to operate a surplus plant to which

is delivered all milk from producers in the Los Angeles

Milk Shed having established bases in excess of the re-

quirements of contracting distributors in the Los Angeles

Sales Area for distribution as fluid milk in said area.

Such surplus plant will have the following sources of

receipts

:
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(a) The net proceeds arising from the sale of butter

and powdered skimmed milk which has been

manufactured by it from the butter fat and

skimmed milk derived from milk delivered to

the surplus plant. (Such net proceeds shall be

the gross proceeds less the reasonable cost of

operation of the surplus plant and less such

amount as the Producers' Arbitration Commit-

tee, Inc., shall retain as working capital for the

operation of the plant.)

{b) The proceeds of such milk delivered to it which

it may have, under authority of Producers' Ar-

bitration Committee, Inc., sold in time of short-

age to contracting distributors in the Los An-

geles Sales Area.

(c) The difference between the full base price and

the surplus price as determined in accordance

with the provisions of Exhibit A, Schedule I,

and Exhibit A, Schedule III, which is payable

under the provisions of Paragraph 5 (a), 5 (b),

and 5 (c) of this agreement.

2. The surplus plant will be accountable to producers

•delivering milk to it for the full base price in respect of

deliveries not in excess of the individual producer's base,

and the surplus price in respect of deliveries in excess

of each producer's base. The total of the amounts so to

be accounted for shall be computed and from the result

of such computation shall be deducted the receipts from

the operation of the surplus plant determined in the

manner provided in the preceding paragraph. The dif-

ference will be the loss to the surplus plant resulting
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from its operations, to be charged against all deliveries

of base milk whether to the surplus plant or to the

contracting distributors.

3. The amount of the loss, determined as aforesaid,

shall be divided by the total of all delivered base, ex-

pressed in terms of pounds of butterfat, whether to con-

tracting distributors or to the surplus plant, the result-

ing figures being the amount per pound of butter fat

which it is necessary to charge back against delivered

bases of all producers in order to obtain the adjusted

base price.

4. The difference between the full base price de-

termined according to the provisions of Exhibit A,

Schedule I, and Exhibit A, Schedule III, and the afore-

said loss per pound of butterfat determined as in the

preceding paragraph, shall be the adjusted base price

to be paid to all producers, whether delivering to con-

tracting distributors or to the surplus plant, for de-

liveries not in excess of their respective bases.

5. The difference between the base price and the ad-

justed base price in respect to the base milk of all pro-

ducers delivering to contracting distributors which dif-

ference is payable to Producers' Arbitration Committee,

Inc., in accordance with the provisions of paragraph 5

of this Agreement when added to the similar deduc-

tion " made directly by the surplus plant in respect of

the base milk of all producers delivering to the surplus

plant, results in a uniform adjusted base price for de-

liveries not in excess of base quantities of all producers.

6. Producers' Arbitration Committee, Inc., shall se-

cure the necessary data from the contracting distribu-
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tors and from the surplus plant, shall compute the fore-

going adjustments each month, shall submit a statement

containing such adjustments to the Los Angeles Milk

Industry Board for its approval, and upon its approval

shall notify distributors and producers as to the pay-

ments to be made by them respectively in accordance with

the foregoing principles. It shall also cause to be paid

the adjusted base price and/or surplus price to producers

delivering base milk and/or surplus milk to the surplus

plant.

7. Any sums deducted by the Producers' Arbitration

Committee, Inc. and retained as working capital for the

operation of the plant as provided in paragraph 1 of this

Exhibit C shall be set up on the books of the Producers*

Arbitration Committee, Inc. as a separate fund to the

credit of each producer from whom such funds were

deducted; and in case of liquidation of Producers' Arbi-

tration Committee, Inc. or discontinuance of business by

contributing producers there shall be paid back to each

producer the proportion of the total net worth of the

Association which his contribution is to the total of

all sums so contributed. Producers' Arbitration Commit-

tee, Inc., shall develop and make effective a financing-

plan, with approval of the Los Angeles Milk Industry

Board, to cover such deductions for working capital

imder which monthly deductions and total accumula-

tions will meet the capital needs of the Producers' Arbi-

tration Committee, Inc. without accumulation of unneces-

sary sums.

8. Producers' Arbitration Committee, Inc. may make

such regulations as may be necessary to carry out the

operations of the surplus plant and adjustment of prices
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to producers in accordance with the foregoing princi-

ples, such regulations to be subject to the approval of

the Los Angeles Milk Industry Board and the Secretar}^

9. In the event the daily average quantity of milk

sold for consumption as whole milk in the Los Angeles

Sales Area becomes so decreased or increased as to

render impractical, in the opinion of the Los Angeles

Milk Industry Board, the accounting for such variations

through adjustments in the base price said producers

as provided in paragraph 4, Schedule "C," the Pro-

ducers' Arbitration Committee, Inc. shall with the ap-

proval of the Los Angeles Milk Industry Board and

the Secretary, make such uniform increases or decreases,

as the case may be, in all existing established bases

of producers, as will cause the sum total of all bases

adjusted as aforesaid, to again approximate in amount

the daily average quantity of milk sold for consumption

as whole milk in the Los Angeles Sales Area.

EXHIBIT D

LOS ANGELES MILK INDUSTRY BOARD

L The Los Angeles Milk Industry Board shall be

composed of thirteen members all of whose appoint-

ments shall be subject to the approval of the Secretary,

to wit:

(a) Six producers. Five of these shall be selected

by the Producers' Arbitration Committee, Inc. (One

from each of the following five member associations:

—

California Milk Producers' Association, Independent

Milk Producers' Association, Los Angeles County Nat-

ural Milk Producers' Association, Los Angeles Mutual
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Dairymen's Association, Southern California Bottled

Raw Milk Association). The sixth producer shall be se-

lected by producers not members of the five associa-

tions of producers mentioned above, provided, however,

that if such producers have not selected a member within

five days after the effective date of this Agreement, Pro-

ducers' Arbitration Committee, Inc., shall select such

sixth member from among producers not members of

any of the aforementioned five associations.

(b) Six distributors. Four of these shall be selected

by the Southern California Milk Dealers Association.

One of these shall be selected by the Independent Milk

Distributors Association, Inc. The sixth distributor shall

be selected by distributors not members of either of said

association, provided, however, that if such distributors

shall not have selected a member within five days after

the effective date of this Agreement, the five distributor

members selected as above provided shall select such

sixth member.

(c) The thirteenth member shall be selected by two-

thirds vote of the twelve selected as specified in (a)

and (b) above and such thirteenth member shall be the

Chairman of the Board.

2. The duties of the Los Angeles Milk Industry

Board in addition to those specifically set forth else-

where in this Agreement shall be to compile statistics

and make surveys of costs and methods of production

and distribution in the Los Angeles market, either alone

or in collaboration with other agencies engaged in simi-

lar projects; to formulate a program for improving the

quality of milk and the standards of the Industry gen-

erally in the Los Angeles market; to arbitrate disputes
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and to engage in advertising and sales promotion work

which will further the interests of the industry.

(a) Subject to the approval of the Secretary, the

Los Angeles Milk Industry Board may make such fur-

ther rules, regulations and/or arrangements, not incon-

sistent with this Agreement or with those which have

been established by the Secretary, as may be necessary

to carry out the plans and principles set forth in this

Agreement.

3. In the exercise of any powers or duties under

this Agreement:

(a) The Los Angeles Milk Industry Board shall not

be liable for any damage caused by any acts or omis-

sions of its members, whether acting individually or

collectively as a Board.

(b) No member of Los Angeles Milk Industry Board

shall be liable for any damages caused by the acts or

omissions of any other member.

(c) No member shall be liable for any damages caused

by his own acts or omissions, unless such acts or omis-

sions involve fraud or willful misconduct on the part

of such member.

EXHIBIT E

RULES OF FAIR PRACTICES

The following practices are considered unfair and

shall not be engaged in by contracting distributors or

by their officers, employees or agents:

(1) Any method or device whereby fluid milk is sold

or offered for sale at a price less than stated in this

agreement, whether by any discount, rebate, free service,

merchandise, advertising allowance, credit for bulk fluid

I
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milk returned, loans or credits outside of the usual

course of business or other valuable consideration or

combined price for such milk together with another

commodity sold or offered for sale, whether separately

or otherwise, or whether a subsidy is given for either

business or information or assistance in procuring busi-

ness; or whereby business is obtained, or sought to be

obtained, by misrepresentation as to any article listed

in Exhibit B.

(2) For any contracting Distributor (a) to sell any

fluid milk in a territory which within one year last past

has been covered by him in any capacity for another

distributor or (b) to cause to be sold through an agent

or employee fluid milk in any territory which such agent

or employee has within one year last past covered in

any capacity for another distributor.

(3) The failure of any contracting distributor to in-

voice daily 3c i^er bottle for any bottle difference, over

or under, for any milk delivery at any wholesale stop,

or to settle for the same when the milk is paid for.

EXHIBIT "F"

CREAM BUYING PLAN

1. The plants of the contracting distributors located

in the counties listed in Exhibit "A," Schedule II, shall

take delivery for distribution as Grade A Market Cream

only of Grade "A" milk which is delivered from producers

in the Los Angeles Cream Shed. Such producers for the

present are not to receive bases but shall be subject to

the provisions of this cream buying plan.

2. There shall be an adjustment in each month for

deliveries of milk for Grade A Market Cream by each
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producer, according to the quality thereof, the deductions

to be made from each producer not delivering- milk of the

highest quality as set forth in Schedule I of this exhibit.

The total deductions thus made shall be charged against

each producer incurring said penalty and the total of all

such deductions shall be handled in the following

manner :

(a) If there be no surplus of deliveries of Grade A
Milk for Grade A Market Cream above the purchases

of Grade A Market Cream by distributors, in the Los

Angeles Sales Area, then the total penalties shall be

pro rated back to the producers, including those who in-

curred the penalties, in proportion to the number of

pounds of butter fat delivered by them to said plants,

respectively.

The foregoing adjustment shall be computed for each

month by the accountants of the Los Angeles Cream

Clearing Association, who shall secure the necessary

data from the several plants and notify them, respec-

tively, of the resulting price adjustments to be made in

the case of each producer delivering milk to each such

plant for Grade A Market Cream.

(b) If there be a surplus of such deliveries to the

]jlants over the aforesaid requirements of contracting dis-

tributors in the Los Angeles Sales Area, then the total

amount of the penalties shall be added to the returns

received from surplus products as provided in the next

succeeding paragraph.

If at any time there be an excess of such deliveries of

milk to the plants over the Grade A Market Cream re-

quirements of the contracting distributors in the Los

Angeles Sales Area, the plant or plants having' such

I
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excess, shall manufacture such excess over requirements

into butter or other milk products. The plants disposing)-

of deliveries of milk in the foregoing manner shall he

entitled to be reimbursed for the loss sustained (that is

to say, the difference between the minimum price which

they are obligated to pay producers for said milk in

accordance with the provisions of this cream buying plan,

exclusive of penalties, and the gross proceeds of manu-

facturing such milk into butter and powdered skim).

Such plants shall report the results of such manufactur-

ing operations to the accountants, who shall cause such

plants to be reimbursed out of any penalties incurred by

the producers under the provisions of the foregoing

paragraph. If such penalties are not suflicient to fully

reimburse such plants, the difference shall be charged

back against all producers delivering milk for Grade A
Market Cream to all the plants, pro rata, in accordance

with their deliveries of such milk during such month.

If there be any balance of penalties after reimbursing

the plants disposing of milk in manufactured products

as aforesaid, the remaining balance of such penalties

shall be pro rated back to the individual producers in a

manner similar to that provided in the preceding para-

graph. The foregoing adjustment shall be computed for

each moijth by the accountants of the Los Angeles Cream

Clearing Association who shall secure the necessary data

from the several plants and shall notify them, respec-

tively, of resulting price adjustments to be made in the

case of each producer and of the amount to be paid to

the plant or plants entitled to reimbursement.

3. The expenses of the said accountants including

reasonable compensation for their services incurred in
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the operation of the Cream Buying Plan shall be pro-

rated back to producers of milk for Grade A Market

Cream delivering to the aforesaid plants, in proportion

to the number of pounds of butterfat delivered by such

producers. Such pro rata charges shall be collected by

said plants from such producers supplying them and the

moneys so collected paid to the accountants.

EXHIBIT "F"

SCHEDULE 1

The specifications for each class of milk for Grade

A Market Cream and the deduction applicable to the

several classes are as follows:

CLASS I MILK

Flavor and Odor—No. 1 or No. 2 rating.

Must be refrigerated except when delivered to plants

in Santa Barbara County.

Bacterial count shall not exceed 25,000 per c.c.

If the milk has a flavor rating of No. 3, there shall

be a deduction of 2 cents per pound of butterfat.

CLASS II MILK

Flavor and Odor—No. 1 or No. 2 rating.

Bacterial count shall not exceed 25,000 per c.c.

Class II milk shall be paid for at 1 cent less per

pound of butterfat than Class I milk.

If the milk has a flavor rating of No. 3, there shall be

a further deduction of 2 cents per pound of butterfat.

CLASS III MILK

Flavor and Odor—No. 1 or No. 2 rating.

Bacterial count shall not exceed 50,000 per c.c.
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Class III milk shall be paid for at 2 cents less per

pound of butterfat than Class I milk.

If the milk has a flavor rating of No. 3 there shall

be a further deduction of 2 cents per pound of butterfat.

CLASS IV MILK

Flavor and Odor—No. 1 or No. 2 rating.

Bacterial count shall not exceed 150,000 per c.c.

Class IV milk shall be paid for at 4 cents less per

pound of butterfat than Class I milk.

If the milk has a flavor rating of No. 3, there shall

be a further deduction of 2 cents per pound of butterfat.

It is agreed between the contracting producers and the

contracting distributors that any quality program for

milk for Grade A Market Milk which might be developed

by them through the Los Angeles Milk Industry Board

and submitted to the Secretary for approval shall not

be less stringent than that established herein for milk for

Grade A Market Cream-

Since correction of typographical errors may be neces-

sary before signature by the Secretary, you are re-

quested to authorize by signing this authorization.

We, the undersigned, hereby authorize

T. R. Knudsen and Earl Maharg

to consent to the correction of any typographical errors

which the Agricultural Adjustment Administration may

consider it advisable to make in the Marketing Agree-
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ment for milk, Los Angeles Milk Shed, which we have

signed on the day of 1933.

Date By

Title

State of California, County of Los Angeles—ss.

B. Fratkin, being first duly sworn, deposes and says:

That he is the President of Valley Dairy Co., Inc.,

a corporation, one of the Plaintiffs herein, and that he

therefore verifies the foregoing Complaint on behalf

of said plaintiffs; that he has read the foregoing 'Com-

plaint and knows the contents thereof, and that the

same is true of his own knowledge, except as to the

matters therein stated on information or belief, and

as to such matters that he believes it to be true.

B. Fratkin.

Subscribed and sworn to before me this 11th day of

January, 1934.

(Seal) Stanley F. Maurseth,

Notary Public in and for the County

and State aforesaid.

[Endorsed] : Complaint-Bill for Injunction. Filed Jan.

11, J934. R. S. Zimmerman, Clerk. By L. Wayne

Thomas, Deputy Clerk.

Lewis D. Collings, Amos Friedman, Walter F. Haas,

Harold C. Johnston, Edward M. Selby, William T. Selby,

Attorneys for Plaintiffs.
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[Title of Court and Cause]

In Equity No. 144-C

NOTICE OF MOTION

To THE Defendants: Harry W. Berdie, and to his

attorneys William H. Neblett and Frank G.

Swain: and to the Defendants Los Angeles

Milk Industry Board, Richard Cronsiiey, Wil-

liam CoRBETT, David P. Howells, George A.

Cameron, F. A. Lucas, Earl Maharg, A. G.

Marcus, M. H. Adamson, T. E. Day, W. H.

Stabler, Max Buechert, C. W. Hibbert, W. J.

Kuhrt, George E. Platt, A. M. McOmie, T. IL

Brice, T. M. Erwin, a. R. Read, R. C. Perkins,

Ross Weaver, and to their attorneys, E. H. Whit-
combe, Farrand & Slosson and B. Dean Clanton,

and to the defendants Milk Producers, Inc., a

California corporation, Anders Larsen, PI, C.

Darger and Pierson M. Hall, as United States

District Attorney for the Southern District

OF California:

You and Each of You will please take notice that

the plaintiffs will present to His Honor, George Cos-

grave, Jtidg-e of the District Court of the United States

for the Southern District of California, Central Di-

vision, at the court room of said Judge in the Federal

Building, Temple and Main Streets, Los Angeles, Cali-

fornia, on the 20th day of August, A. D. 1934, at the

hour of ten o'clock A. M., of said day, or as soon there-

after as counsel may be heard, a motion, a copy of

which is hereto attached, praying for permission to file

a Supplemental Bill in the above cause and upon the

grounds therein stated.
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ment for milk, Los Angeles Milk Shed, which we have

signed on the day of 1933.

Date By

Title

State of California, County of Los Angeles—ss.

B. Fratkin, being first duly sworn, deposes and says:

That he is the President of V^ali.ey Dairy Co., Inc.,

a corporation, one of the Plaintiffs herein, and that he

therefore verifies the foregoing Complaint on behalf

of said plaintiffs; that he has read the foregoing Com-

plaint and knows the contents thereof, and that the

same is true of his own knowledge, except as to the

matters therein stated on information or belief, and

as to such matters that he believes it to be true.

B. Fratkin.

Subscribed and sworn to before me this 11th day of

January, 1934.

(Seal) Stanley F. Maurseth,

Notary Public in and for the County

and State aforesaid.

[Endorsed] : Complaint-Bill for Injunction. Filed Jan.

11, 1934. R. S. Zimmerman, Clerk. By L. Wayne

Thomas, Deputy Clerk.

Lewis D. Collings, Amos Friedman, Walter F. Haas, I

Harold C. Johnston, Edward M. Selby, William T. Selby,

Attorneys for Plaintiffs.
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[Title of Court and Cause]

In Equity No. 144-C

NOTICE OF MOTION

To THE Defendants: Harry W. Berdie, and to his

attorneys William H. Neblett and Frank G.

Swain: and to the Defendants Los Angeles

Milk Industry Board, Richard Cronshey, Wil-

liam CoRBETT, David P. Howells, George A.

Cameron, F. A. Lucas, Earl Maharg, A. G.

Marcus, M. H. Adamson, T. E. Day, W. H.

Stabler, Max Buechert, C. W. Hibbert, W. J.

KuHRT, George E. Platt, A. M. McOmie, T. IL

Brice, T. M. Erwin, a. R. Read, R. C. Perkins,

Ross Weaver, and to their attorneys, E. H. Whit-
combe, Farrand & Slosson and B. Dean Clanton,

and to the defendants Milk Producers, Inc., a

California corporation, Anders Larsen, H. C.

Darger and Pierson M. Hall, as United States

District Attorney for the Southern District

OF California:

You AND Each of You will please take notice that

the plaintiffs will present to His Honor, George Cos-

grave, Judge of the District Court of the United States

for the Southern District of California, Central Di-

vision, at the court room of said Judge in the Federal

Building, Temple and Main Streets, Los Angeles, Cali-

fornia, on the 20th day of August, A. D. 1934, at the

hour of ten o'clock A. M., of said day, or as soon there-

after as counsel may be heard, a motion, a copy of

which is hereto attached, praying for permission to file

a Supplemental Bill in the above cause and upon the

grounds therein stated.
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That said motion is made upon the files and records

of the within action, inchiding the verified Bill of Com-

plaint heretofore filed herein, and upon a Supplemental

Complaint, a verified copy of which is attached hereto

as aforesaid.

Dated: August 9th, 1934.

Edward M. Selby

Edward M. Selljy

Lewis D. Collings

Lewis D. Collings

Walter F. Haas
. Walter F. Haas

H. C. Johnston
H. C. Johnston

Attorneys for Plaintiffs

(Endorsed): Notice of Motion. Filed Aug. 11, 1934,

R. S. Zimmerman, Clerk. By L. W^ayne Thomas, Deputy

Clerk.

[Title of Court and Cause]

In Equity No. 144-C

MOTION FOR LEAVE TO FILE SUPPLEMENTAL
BILL OF COMPLAINT FOR INJUNCTION.

Come Now the plaintiffs and move the above entitled

court for leave to file a Supplemental Bill of Complaint

for Injunction herein, and respectively show as fol-

lows, to-wit:

That on the 11th day of January, 1934, the said

plaintiffs filed their Bill in this Honorable Court against

the defendants herein for the purpose of having the

said court adjudge and decree that License for Milk, Los
•I

i
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Angeles Milk Shed, License No. 17, issued by the Secre-

tary of Agriculture of the United States on November

16th, 1933 and by authority of an Act known as the

National Agricultural Adjustment Act, being the Act of

May 12th, 1933, Chapter 25, 48 Statutes, 73 Congress

H. R. 3635 of the United States of America, and regula-

tions issued thereunder by the Secretary of Agriculture

on July 22nd, 1933, was void and invalid as to the said

plaintiffs, and that the said National Agricultural Ad-

justment Act, the said regulations thereunder, the opera-

tions thereof and the enforcement thereof, declared void

and invalid as to these defendants, and further praying

that the said court at once issue a restraining order en-

joining the defendants, and each of them, from making

any of the demands and committing any of the acts

with relation to the said plaintiffs, as set forth in said

Bill of Complaint, and from taking any steps whatso-

ever to collect from the said plaintiffs the payments

mentioned in said complaint and claimed due from the

plaintiffs by the defendants under and by virtue of the

terms and provisions of said License, and ordering said

defendants to show cause why a temporary injunction

of like character should not issue, and praying that upon

the hearing of said order to show cause a temporary

injunction of like character issue, and that upon final

hearing said temporary injunction be made permanent,

and further praying that this Honorable Court adjudge

and decree that said purported License No. 17 is void

and invalid as to these plaintiffs.

That the defendants Harry W. Berdie, Los Angeles

Milk Industry Board, Milk Producers, Inc., a California
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Corporation, Richard Cronshey, William Corbett, David

P. Howells, George A. Cameron, F. A. Lucas, Earl

Maharg, A. G. Marcus, M. H. Adamson, T. E. Day,

W. H. Stabler, Max Buechert, C. W. Hibbert, W. J.

Kuhrt, George E. Piatt, A. M. McOmie, T. H. Brice,

T. M. Erwin, A. R. Read, R. C. Perkins and Ross

Weaver, appeared and answered by sworn affidavits and

later by verified answer, denying each and every of the

material allegations of said Bill of Complaint, affirma-

tively contending that said License and said National

Agricultural Adjustment Act were valid, that the pay-

ments sought to be collected thereunder from these plain-

tiffs were proper, that no Injunction should issue and

that they did not intend to enforce by revocation of

License or imposition of penalties the said License as

against the said plaintiffs.

That since the filing of said suit and at the instance

of the said defendants, the Secretary of Agriculture,

purporting to act under the authority of said National

Agricultural Adjustment Act, instituted proceedings to

terminate said License No. 17 as to the plaintiffs and

each of them for alleged violations of said License, con-

sisting of among other things, the failure to make pay-

ments required by said License and specified in the Bill

of Complaint on file herein, and thereafter revoked said

License as to all Licensees, issued a new license known

as No. 57 purporting to license all distributors of milk in

the said Los yVngeles Sales Area, among whom are the

plaintiffs, and thereafter revoked said License No. 57

as to the said plaintiffs and each of them because of

such alleged violations. That since the filing of said Bill
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of Complaint as aforesaid, the said defendants, Los An-

geles Milk Industry Board and the individual defendant

members thereof, and the defendant Milk Producers,

Inc., has demanded from the plaintiffs and each of them

further payments and sums of money, claiming the same

under the terms of said License No. 17, and has threat-

ened to proceed further to attempt to collect the same

from said plaintiffs and each of them, and said Milk

Producers, Inc., has brought suit in the Superior Court

against the plaintiff Lucerne Cream and Butter Com-

pany, a corix)ration, for such collection thereof, and

threatens to bring similar suits against the other plain-

tiffs and each of them for such collection. That the

said defendant H. C. Darger is the Milk Administrator

appointed by said Secretary of Agriculture under said

License No. 57, and has made demands upon the plain-

tiffs and each of them for payments of various sums of

money under the terms and provisions of said License

No. 57. That the defendant Anders Larsen is the En-

forcement Officer of the Agricultiiral Adjustment Ad-

ministration of the United States Department of Agri-

culture, appointed as such by the Secretary of Agricul-

ture, and claims the right and power of enforcement of

the provisions of said Licenses No. 17 and No. 57. That

the said defendant Pierson M. Hall is the duly appointed,

qualified and acting United States District Attorney for

the Southern District of California, and the person

designated by the terms and provisions of the Agricul-

tural Adjustment Act to institute proceedings to enforce

the remedies and collect the forfeitures provided for or

pursuant to said Act. That all of said matters, among
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other things, appear in the Supplemental Bill of Com-

plaint of said defendants, a verified copy of which is

attached hereto and made a part hereof as is fully set

forth herein.

That your petitioners are advised that it is necessary

to file a Supplemental Bill of Complaint, as attached

hereto as aforesaid, herein and to bring in the defendants

Anders Larsen, H. C. Darger, and Pierson M. Hall,

sued herein as fictitious defendants, as defendants herein,

to the original Bill of Complaint and the said Supple-

mental Bill of Complaint, and pray that your petitioners,

plaintififs, herein, be granted leave to file said Supple-

mental Bill for the purposes of stating facts and matters

relevant herein and occuring since the filing of the

original Bill as against all defendants, including the de-

fendants Anders Larsen, H. C. Darger and Pierson M.

Hall, as United States District Attorney for the South-

ern District of California, and for such other general

and special relief as may be proper.

That said motion is made upon the files and records

of the within action, including the verified Bill of Com-

plaint heretofore filed herein, and upon a Supplemental

Complaint, a verified copy of which is attached hereto

as aforesaid. ^ ^r r^Edward M. Selby

Edward M. Selby

Lewis D. Collings

Lewis D. Collings

Walter F. Haas
Walter F. Haas

H. C. Johnston
H. C. Johnston

Attorneys for Plaintififs
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(Endorsed): Filed, Aug. 9, 1934, R. S. Zimmerman,

Clerk, by L. Wayne Thomas, Deputy Clerk.

At a stated term, to wit: The February Term, A. D.

1934, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of California, held at the Court Room

thereof, in the City of Los Angeles on Tuesday the 4th

day of September in the year of our Lord one thousand

nine hundred and thirty-four.

Present:

The Honorable Geo. Cosgrave, District Judge.

Charles J. Kurtz, etc. Plaintifif,

vs.

Harry W. Berdie, et al. Defendants.

No. Eq.-144-C

This cause coming before the Court, at this time, for

hearing on:

(1) Order to Show Cause and Restraining Order,

filed August 9th, 1934, on Supplemental Bill in Equity

of plaintiffs, directed to defendants to show cause why

a Temporary Injunction should not issue, etc.;

(2) Motion of Harry W. Berdie, for himself alone,

for an Order vacating or dissolving the Temporary Re-

straining Order issued on August 9th, 1934, pursuant to

Notice filed August 29th, 1934, and for an Order Dis-

missed the above entitled proceedings, pursuant to Notice

filed August 29th, 1934;

(3) Motion of defendants, Los Angeles Milk Indus-

try Board, et al. for an Order vacating or dissolving the
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Temporary Restraining Order, issued on August 9th,

1934, pursuant to Notice filed August 28th, 1934, and

for an Order Dismissing the above entitled proceedings,

pursuant to Notice filed August 28th, 1934;

(4) Motion of defendant Milk Producers, Inc., a

California corporation, for .an order vacating or dis-

solving the Temporary Restraining Order issued by this

Court on August 9th, 1934, pursuant to Notice filed

August 28th, 1934, and for an Order Dismissing the

above entitled proceedings, pursuant to Notice filed

August 28th, 1934; and,

(5) Motion of Anders Larsen, et al, for an Order

vacating or dissolving the Temporary Restraining Order

issued ]3y this Court on August 9th, 1934, pursuant to

Notice filed September 1st, 1934;

Lewis D. Collings, Harold C. Johnston and Edward

M. Selby, Esqs., appearing for the plaintiffs; Peirson M.

Plall, U. S. Attorney, and Clyde Thomas, Assistant U. S.

Attorney, appearing for defendants Harry W. Berdie,

Anders Larsen, H. C. Darger and Peirson M. Hall;

Leonard B. Slosson, Esq., of the law firm, of Messrs.

Farrand & Slosson, appearing for defendants Los An-

geles Milk Industry Board, et al. and for defendant

MiUs: Producers, Inc., a California corporation; and,

there l)eing no court reporter present, it appears to the

Court that on September 1st, 1934, Objections to the

Application of the plaintiffs for a Preliminary Injunc-

tion, and to the Application of the plaintiffs for leave

to file Supplemental Bill of Complaint were filed by

Anders Larsen, H. C. Darger and Peirson M. Hall, the

said LI. C. Johnston, Esq., argues to the Court in sup-
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ix)rt of the plaintiffs' Application to file said Supple-

mental Bill of Complaint, following which Leonard B.

Slosson and Peirson M. Hall, Esqs., in behalf of their

clients, argue to the Court, respectively, in opposition to

the Motion of the plaintiffs to file Supplemental Bill and

in support of Motion of Anders Larson, et al (No. (5)

supra) to vacate or dissolve the Temporary Restraining

Order; whereupon, Leonard B. Slosson, Esq., argues to

the Court in behalf of his clients in opposition to the

Motion of the plaintiffs to file said Supplemental Bill,

and H. C. Johnston, Esq., thereafter arguing further

to the Court, it is now ordered that said Supplemental

Bill of Complaint, now on file, be filed by the Clerk,

that the Objections of the defendants thereto be over-

ruled. An Exception is noted,

Peirson M. Hall, Esq., now argues to the Court in

support of the Motion of Harry W. Berdie for an Order

vacating or dissolving the Temporary Restraining Order

and in support of the Motion of Llarry W. Berdie for

an Order dismissing the above entitled proceedings (No.

2 supra), after which Lewis D. Collings, Esq., argues

to the Coiu't in opposition thereto; whereupon, the Court

makes a statement and orders said Motions of Harry W.
Berdie (No. 2 supra) be, and the same are hereby,

denied. An exception is noted.

Leonard B. Slosson, Esq., now argues to the Court in

support of the Motion of defendants Los Angeles Milk

Industry Board, et al. (No. 3 supra), and the Motion of

the defendant Milk Producers, Inc., a California corpora-

tion, (No. 4 supra) for an Order vacating or dissolving

the Temporary Restraining Order and in support of the
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Motion of said defendants for an Order dismissing the

above entitled proceedings as to said defendants, and

Lewis D. Collings, Esq., thereafter argues to the Court

in opposition thereto; whereupon, the Court orders that

said Motions, Nos. 1, 3, 4 and 5, stand submitted for

the decision of the Court.

[Title of Court and Cause]

In Equity No. 144-C

SUPPLEMENTAL BILL OF COMPLAINT FOR
INJUNCTION.

To the Honorable George Cosgrave, Judge of the above

entitled Court:

The above named plaintiffs bring this their supple-

mental bill of complaint against the above named de-

fendants and in so doing allege and represent to the

above entitled court as follows, to-wit:

I.

That the defendant Anders Larsen, named in the

original bill for injunction herein as John One, is, as

plaintiffs are informed and believe and upon such in-

formation and belief allege the facts to be, the enforce-

ment officer of the Agricultural Adjustment Administra-

tion- of the United States Department of Agriculture for

the Los Angeles sales area, appointed as such by the

Secretary of Agriculture of the United States, and in

like manner plaintiffs allege that the said Anders

Larsen assumes and claims the right and power of en-

forcement of the provisions of the milk license attached

to the original coniplaint herein and designated herein-
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after as License No. 17 of said Agricultural Adjustment

Administration, and also of the license attached hereto

and marked Exhibit "C," hereinafter referred to, and

also referred to as License No. 57; and in like manner

assumes and claims the right and power of enforcement

of the orders of the Secretary of Agriculture dated July

28, 1934, purportedly forfeiting the licenses of plain-

tiffs, as is more fully set forth hereinafter.

IL

That the defendant H. C. Darger, sued herein in the

original complaint as John Two, as plaintiffs are in-

formed and believe, and upon such information and be-

lief allege, is market administrator, appointed as such

by the Secretary of Agriculture of the United States

under and pursuant to the terms and provisions of the

purported License No. 57, attached hereto and marked

Exhibit "C," which said purported license is designated

^'License for Milk, Los Angeles, California Sales Area,"

hereinafter specified and referred to; and in like man-

ner plaintiffs allege that said H. C. Darger assumes and

claims the right and power of enforcement of the pro-

visions of said purported License No. 57.

III.

That defendant Pierson M. Hall, sued in the original

bill of complaint for injunction herein as John Three,

as plaintiffs are informed and believe and upon such

information and belief allege, is the duly appointed,

qualified and acting United States District Attorney for

the Southern District of California, and is the person

designated by the terms and provisions of the Agricul-

tural Adjustment Act, more particularly Section 8 (a),
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subdivision 7 thereof, to institute proceedings to enforce

the remedies and to collect the forfeitures provided for

in or pursuant to said Agricultural Adjustment Act.

IV.

That the defendants Anders Larsen, sued herein as

John One, H. C. Dai-ger, sued herein as John Two,

Pierson M. Hall, as United States District Attorney for

the Southern District of California, sued herein as John

Three, John Four, John Five, John Six, John Seven,

John Eight, John Nine, John Ten, John One Company,

a co-partnership, John Two Company, a co-partnership,

John Three Company, a co-partnership, John One Com-

pany, a corporation, John Two Company, a corporation,

and John Three Company, a corporation, were and are

sued herein under fictitious names, their true names be-

ing unknown to plaintiffs at the time of the filing of

the original complaint herein and at this time, except as

to such fictitious defendants now named by their true

names, and leave of Court will be asked to substitute

their true names when and if the same are escertained;

each of said defendants sued herein under fictitious

names claims or claims to have some right or authority

to act in the enforcement as against these plaintiffs of

the provisions of said purported License No. 17 (Ex-

hibit "A" in plaintiff's' original bill) and said purported

License No. 57 hereinafter referred to and specified,

and of the orders of the Secretary of Agriculture, dated

July 28, 1934, purportedly forfeiting the licenses of plain-

tiffs, as is more fully set forth hereinafter.

V.

Plaintiffs further allege and show that the matters in

controversy in this suit and the questions involved therein
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are questions arising under the Constitution and the

laws of the United States of America, and that the sub-

ject-matter sought to be protected by this suit, to-wit,

the business of each of said plaintiffs and the right of

each of said plaintiffs to continue and to carry on the

conduct and operation of the same without interference

on the part of the defendants, all as hereinafter set forth,

is severally of a value greatly in excess of Three Thou-

sand Dollars.

VI.

On the 25th day of August, 1933, the Secretary of

Agriculture of the United States did make, prescribe

and publish General Regulations, Series 3, and the same

were approved by the President of the United States on

the 26th day of August, 1933. Said General Regulations,

Series 3, so far as pertinent, are as follows:

"ARTICLE I

''Definitions

"Section 100. As used in these regulations:

"(a) The term "act" means the Agricultural Adjust-

ment Act, approved May 12, 1933, as amended.

"(b) The term "Secretary" means the Secretary of

Agriculture of the United States.

"(c) The term "Department" means the United

States Department of Agriculture.

"(d) The term "person" means an individual, cor-

poration, partnership, unincorporated association, or any

other business unit.

"(e) The term "License" means any license which has

been issued by the Secretary pursuant to section 8 (3)

of the Act.
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"ARTICLE II

"PROVISIONS RELATING TO THE REVOCA-
TION OR SUSPENSION OF LICENSES
AND THE PROCEDURE IN CON-

NECTION THEREWITH.
"Section 200. Whenever the Secretary, or such offi-

cer or employee of the Department as he may desig-nate

for the purpose, has reason to beheve that any Hcensee,

or any officer, employee, or agent of any licensee, or

any other person with the consent or connivance of

such licensee, has violated or is violating the terms

or conditions of a license, the Secretary, or such officer

or employee of the Department as he may designate

for the purpose, may, by notice served personally upon

such licensee, or an)- agent of such licensee in active

charge of the business licensed, or by depositing in the

United States mails a notice in writing, registered and

addressed to such licensee at the last known business

address of such licensee, order such licensee to show

cause in writing on or before a certain date to be named

in said notice, why the Secretary should not revoke or

suspend such license.

"Sec. 201. Said notice shall contain:

"(a) A statement of the alleged violations of the

terms or conditions of the license.

"(b) A statement of the time (which shall not be

less than 10 days after service or mailing of such notice,

as required by sec. 200) within which the licensee must

comply with said order by filing, at such place and with

such person as shall be designated in the notice, a written

answer in triplicate to the charges alleged in said notice.
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"Sec. 202. A copy of the aforesaid notice shall be

filed in the office of the chief hearing clerk in the De-

partment of Agriculture, Washington, D. C. and shall h^

available for public inspection in such office.

"Sec. 203. (a) Within the time required by the notice,

the licensee .shall file, at such place and with such person

as shall be designated in the notice, a written answer in

triplicate to the charges contained in such notice.

"(b) Said answer shall be divided into paragraphs and

shall contain categorical admissions or denials of the

several charges and facts alleged in said notice, and all

denials therein contained shall be amplified by full and

frank statements of the facts concerning- said alleged

violations, and the matters of defense relied upon.

"(c) Said answer shall contain a statement of the

correct name and address of the licensee to whom the

order has been mailed or sent. If said licensee is incor-

porated, such fact shall be stated together with the name

of the State of incorporation and the names and ad-

dresses of its officers and directors. If such licensee is a

member of an unincorporated association, partnership, or

other business unit licensed, said answer shall disclose

the correct names and addresses of all the members con-

stituting said business unit.

"(d) If the licensee is not a natural person, said ans-

wer shall contain the name and address of an individual,

as agent of said licensee to whom notice of further pro-

ceedings may be mailed or sent and for no other pur-

pose. Such answer shall be supported by an affidavit to

the truth of the matters stated therein made by the

licensee or a duly authorized agent of the licensee who

has knowledge of the facts.



64 Harry W. Berdie, et al., vs.

"Sec. 204. Upon proper cause shown, the Secretary,

or such officer or employee of the Department as he may
designate for the purpose, may extend the time within

which such answer shall be filed, provided, application

for such extension be made within the time to show

cause set forth in said notice.

"Sec. 205. The parties to every such proceeding' shall

be the Secretary, who shall enter an appearance and be

represented by counsel, and the licensee, who may appear

in proper person or by counsel. Any other person desir-

ing to intervene in such proceeding- shall make an appli-

cation to the Secretary to be made a party thereto, setting

forth the grounds on which such person claims to be

interested, and the Secretary, or such officer or employee

of the Department as he may designate for the purpose,

may, by order, permit the intervention of such person,

in proper person or by counsel, to such extent and upon

such terms as may be deemed just.

"Sec. 206. If the Secretary finds the answer of such

licensee to be sufficient, such licensee shall be duly noti-

fied of the dismissal of the proceedings initiated by said

notice, and an order of dismissal shall be filed in the

office of the chief hearing clerk.

"Sec. 207. If the proceedings be not dismissed by the

Secretary, the Secretary, or such officer or employee of

the Department as he may designate for the purpose,

may appoint a time (which shall not be earlier than 5

days after the date on w^hich the answer is required to

be filed) and designate a place for a hearing to be held

in the State where the licensee's principal place of busi-

ness is located, or in Washington, D. C, or at any other
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place mutually agreeable to the Secretary and the

licensee. The Secretary or such officer or employee of

the Department as he may designate for the purpose

shall at least 5 days prior to the hearing give or mail to

the licensee, in. the manner provided in section 200, or to

the agent of the licensee designated in the answer of

the licensee as the person to whom such notice may be

mailed or sent, a written notice, which notice shall specify

the time, place and purpose of said hearing.

"Sec. 208. Every such hearing shall be conducted by

a presiding officer, who shall be the Secretary, or such

officer or employee of the Department as the Secretary

may designate for the purpose. Any such desi;gnation

may be made or revoked by the Secretary at any time

before or during any hearing. Such hearing shall be

conducted in the manner to be determined by the pre-

siding officer as will best conduce to the proper dispatch

of business and the attainment of justice."

VII.

That said defendant, Los Angeles Milk Industry

Board, and the individual defendants named herein as

the members of said board, demanded of these plaintiffs

and each of them that they file with the chairman of said

board prior to February 5, 1934, and prior to the 5th

day of each of the months of March, April, May and

June, 1934, a statement as required by said purported

License No. 17, as set forth in paragraphs XIT and

XXII of plaintiff's original bill for injunction.

VIIT.

That said defendant Los Angeles Milk Industry

Board, and the individual defendants named herein as

members thereof, have demanded of these plaintiffs and
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each of them that they and each of them deduct from

the amount payable to each producer from whom each of

said plaintiffs as a distributor purchased milk during

the times commencing December 1, 1933, and ending

December 31, 1933, both dates inclusive, and commenc-

ing January 1, 1934, and ending January 31, 1934,

both dates inclusive, and pay to said board certain sums

equaling in amount one-quarter cent for each pound of

butter fat contained in the milk purchased by each of

said plaintiffs as a distributor, and in cases where one

or more of the plaintiffs are distributors having produc-

tion of their own, have demanded of said plaintiffs that

they deduct a like amount for each pound of butter fat

contained in milk produced and sold by them during said

periods and each said period, and pay the same to the

Los Angeles Milk Industry Board : said defendants have

also demanded of plaintiff's, and each of them, that

whether they have production of their own or not they

pay, as distributors, to said Los Angeles Milk Industry

Board sums equaling an additional amount of one-

quarter cent for each pound of butter fat contained in

the milk distributed by each of said plaintiffs during

said period. Said demands were made under and by vir-

tue of the provisions of Section III, paragraph 4 (b) of

said purported license, a copy of which is annexed to

the .original bill of complaint and marked Exhibit "A".

Upon their information and belief plaintiffs allege that

said amounts were not calculated in accordance with

the provisions of said purported license.

IX.

That said defendant Los Angeles Milk Industry

Board, and the individual defendants named herein as
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members of said board, have demanded of these plain-

tiffs and each of them that they and each of them deduct

from the amount payable to each producer from whom
each of plaintiffs as a distributor purchased milk during

the times commencing December 1, 1933, and ending

December 31, 1933, both dates inclusive, and January

1, 1934, to January 31, 1934, both dates inclusive, and

pay to said board an amount for each pound of butter

fat contained in milk purchased from each of the pro-

ducers who sell to said plaintiffs, claimed by them to be

equal to the average amount which the members of the

several associations or organizations of milk producers

named in said purix)rted license were then authorizing

their distributors to pay over to such associations or or-

ganizations on behalf of their respective members, and that

similar payments be made by plaintiffs having production

of their own. That none of the producers from whom

plaintiffs are so purchasing milk is, or at any of said

times was, a member of any of said associations or organ-

izations, and that none of plaintiffs is such member. The

specific amount which said defendants have demanded of

these plaintiffs under this head for the period above

mentioned is eight-tenths of a cent for each potmd of

butter fat contained in the milk so purchased and/or

produced in December, 1933, and .52 of a cent for each

pound of butter fat contained in the milk so purchased

and/or produced in January, 1934. Said demands were

made under and by virtue of the provisions of Section

III, paragraph 4 (c) of said purported license, a copy

of which is annexed to plaintiff's original bill herein and

marked Exhibit "A". Upon their information and belief

plaintiffs allege that said amounts were not calculated
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in accordance with the provisions of said purported

license.

X.

That said defendant Los Angeles Milk Industry

Board and the individual defendants named herein as

the members of said board and said Milk Producers,

Inc., have demanded of these plaintiffs and each of them

that they and each of them deduct from the amount

payable to each producer from whom each of said plain-

tiffs as a distributor purchased milk during the time

commencing December 1, 1933, and ending December

31, 1933, both dates inclusive, and commencing January

1, 1934, and ending January 31, 1934, both dates in-

clusive, and pay over to said defendants certain specific

amounts of money claimed by them to have l)een calcu-

lated as provided in Section III, paragraphs 5 (a), (b),

and (c), of said purported License No. 17, and have

demanded that similar payments for the same periods

be made by plaintiffs having production of their own.

That for the month of December, 1933, said board has

determined said amount to be 31c per pound of butter

fat, being the difference between the base price of 51c

per pound and the surplus price of 20c per pound of

butter fat, and has fixed for said period of December,

1933, a further charge of Ic per pound of butter fat,

designating the same as "deduction from adjusted basic

average," and for said period of January, 1934, said

board determined said amount to be ZV/2C per pound of

butter fat, being the difference between the base price

of 51c per pound and the surplus price of 19;^4c per

pound of butter fat. Said demands were made arbitrarily

and were purported to be made under and by virtue
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of the sections of said purported license. \J\)on their

information and belief plaintiffs allege that said amounts

were not calculated in accordance with the provisions of

said purported license.

XL
That said defendant Los Angeles Milk Industry

Board, and the individual defendants named herein as

members thereof, have demanded of these plaintiffs and

each of them that they and each of them deduct from

the amount payable to each producer from whom each

of said plaintiffs as a distributor purchased milk during

the time commencing February 1, 1934, and ending Feb-

ruary 28, 1934, both dates inclusive, and pay to said

board certain sums equaling in amount one-quarter cent

for each pound of butter fat contained in the milk pur-

chased by each of said plaintiffs as a distributor, and

in cases where one or more of the plaintiffs are distribti-

tors having production of their own, have demanded of

said plaintiffs that they deduct a like amount for each

pound of butter fat contained in milk produced and sold

by them during said period and pay the same to the

Los Angeles Milk Industry Board; said defendants have

also demanded of plaintiffs, and each of them, that

whether they have production of their own or not they

pay, as distributors, to said Los Angeles Milk Industry

Board sums equaling an additional amount of one-quarter

cent for each pound of butter fat contained in the milk

distributed by each of said plaintiffs during said period.

Said demands were made under and by virtue of the

provisions of Section III, paragraph 4 (b) of said pur-

ported license, a copy of which is annexed to the original

bill of plaintiff herein and marked Exhibit "A." L^pon
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their information and belief plaintiffs allege that said

amounts were not calculated in accordance with the

provisions of said purported license.

XII.

That said defendant Los Angeles Milk Industry

Board, and the individual defendants named herein as

members of said board, have demanded of these plain-

tiffs, and each of them, that they and each of them

deduct from the amount payable to each producer from

whom each of plaintiffs as a distributor purchased milk

during the time commencing February 1, 1934, and end-

ing February 28, 1934, both dates inclusive, and pay

to said board an amount for each pound of butter fat

contained in milk purchased from each of the producers

who sell to said plaintiff's, claimed by them to be equal

to the average amount which the members of the sev-

eral associations of milk producers named in said pur-

ported license were then authorizing their distributors

to pay over to such associations or organizations on

behalf of their respective members, and that similar

payments be made by plaintiffs having production of

their own. That none of the producers from whom

plaintiffs are so purchasing milk, and none of plaintiffs

is, or at said time was, a member of any of said organi-

zations or associations. The specific amount which said

defendants have demanded of these plaintiff's under this

head for the period above mentioned is sixty-six hun-

dreths of a cent for each pound of butter fat contained

in the milk so purchased and/or produced in February,

1934. Said demands were made under and by virtue of

the provisions of Section III, paragraph 4 (c) of said

purported license, a copy of which is annexed to plain-
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tiff's original bill herein and marked Exhibit "A." Upon

their information and belief plaintiffs allege that said

amounts were not calculated in accordance with the pro-

visions of said purported license.

XIII.

That said defendant Los Angeles Milk Industry

Board and the individual defendants named herein as

members of said board and said Milk Producers, Inc.,

have demanded of these plaintiffs and each of them

that they and each of them deduct from the amount

payable to each producer from whom each of said

plaintiffs as a distributor purchased milk during the

time commencing February 1, 1934, and ending Febru-

ary 28, 1934, both dates inclusive, and pay over to said

defendants certain specific amounts of money claimed

by them to have been calculated as provided in Section

III, paragraphs 5 (a), (b), and (c), of said purported

License No. 17, and have demanded that similar pay-

ments for the same period be made by plaintiffs having

production of their own. That for the month of Febru-

ary, 1934, said board has determined said amount to

be twenty-six and one-half cents per pound of butter fat,

being the difference between the base price of fifty-one

cents per pound and the surplus price of twenty-four and

one-half cents per pound of butter fat. Said demands

were made arbitrarily and purported to be made under

and by virtue of said sections of said purported license.

Upon their information and belief plaintiff's allege that

said amotmts were not calculated in accordance with the

provisions of said purported license.
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XIV.

That said defendant Los Angeles Milk Industry

Board, and the individual defendants named herein as

members thereof, have demanded of these plaintiffs and

each of them that they and each of them deduct from

the amount payable to each producer from whom each

of said plaintiffs as a distributor purchased milk during

the time commencing March 1, 1934, and ending March

31, 1934, both dates inclusive, and pay to said board

certain sums equaling in amount one-quarter cent for

each pound of butter fat contained in the milk purchased

by each of said plaintiff's as a distributor, and in cases

where one or more of the plaintiffs are distributors

having production of their own have demanded of said

plaintiffs that they deduct a like amount for each pound

of butter fat contained in milk produced and sold by

them during said period and pay the same to the Los

Angeles Milk Industry Board; said defendants have also

demanded of plaintiffs, and each of them, that whether

they have production of their own or not they pay, as

distributors, to said Los Angeles Milk Industry Board

sums equaling an additional amount of one-quarter cent

for each pound of butter fat contained in the milk dis-

tributed by each of said plaintiffs during said period.

Said demands were made under and by virtue of the

provisions of Section III, paragraph 4 (b) of said pur-

ported license, a copy of which is annexed to plaintiffs'

original bill herein and marked Exhibit "A." Upon their

information and belief plaintiffs allege that said amounts

were not calculated in accordance with the provisions of

said purported license.
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XV.

That said defendant Los Angeles Milk Industry Board,

and the individual defendants named herein as members

of said board, have demanded of these plaintiffs and

each of them that they and each of them, deduct from

the amount payable to each producer from whom each of

the plaintiffs as a distributor purchased milk during the

time commencing March 1, 1934, and ending March 31,

1934, both dates inclusive, and pay to said board an

amount for each pound of butter fat contained in milk

purchased from each of the producers who sell to said

plaintiffs which they claim to be equal to the average

amount which the members of the several associations

or organizations of milk producers named in said pur-

ported license were then authorizing their distributors to

pay over to such associations or organizations on behalf

of their respective members, and that similar payments

be made by plaintiffs having production of their own.

That none of the producers from whom plaintiffs are

so purchasing milk and none of plaintiffs is, or at said

time was, a member of any of said associations or organi-

zations. The specific amount which said defendants have

demanded of these plaintiffs under this head for the

period above mentioned is six-tenths of a cent for each

pound of butter fat contained in the milk so purchased

and/or produced in March, 1934. Said demands were

made under and by virtue of the provisions of Section

III, paragraph 4 (c) of said purported license, a copy

of which is annexed to plaintiffs' original bill herein

and marked Exhibit "A." Upon their information and

belief plaintiffs allege that said amounts were not cal-
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ciliated in accordance with the provisions of said pur-

ported license.

XVI.

That said defendant Los Angeles Milk Industry Board

and the individual defendants named herein as the mem-

bers of said Board, and said Milk Producers, Inc., have

demanded of these plaintiffs and each of them that they

and each of them deduct from the amount payable to

each producer from whom each of said plaintiffs as a

distributor purchased milk during the time commencing

March 1, 1934, and ending March 31, 1934, both dates

inclusive, and pay over to said defendants certain specific

amounts of money claimed by them to have been cal-

culated as provided in Section III, paragraphs 5 (a),

(b) and (c) of said purported License No. 17, and have

demanded that similar payments for the same period be

made by plaintiffs having production of their own. That

for the month of March, 1934, said board has determined

said amount to be twenty-seven cents per pound of butter

fat, being the difference between the base price of fifty-

one cents per pound and the surplus price of twenty-

four cents per pound of butter fat. Said demands were

made arbitrarily and purported to be made under and

by virtue of the sections of said purported license. Upon

their information and belief plaintiffs allege that said

amounts were not calculated in accordance with the

provisions of said purported license.

XVII.

That said defendant Los Angeles Milk Industry Board,

and the individual defendants named herein as members

thereof, have demanded of these plaintiffs and each of

them that they and each of them deduct from the amount

i
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payable to each producer from whom each of said plain-

tiffs as a distributor purchased milk during the time

commencing April 1, 1934, and ending April 30, 1934,

both dates inclusive, and pay to said board certain sums

equaling in amount one-quarter of a cent for each

pound of butter fat contained in the milk purchased by

each of said plaintiffs as a distributor, and in cases where

one or more of the plaintiff's are distributors having

production of their own have demanded of said plaintiffs

that they deduct a like amount for each pound of butter

fat contained in milk produced and sold by them during

said period and pay the same to the Los Angeles Milk

Industry Board; said defendants have also demanded

of plaintiffs, and each of them, that, whether they have

production of their own or not, they pay as distributors

to said Los Angeles Milk Industry Board sums equaling

an additional amount of one-quarter of a cent for each

pound of butter fat contained in the milk distributed by

each of said plaintiffs during said period. Said demands

were made under and by virtue of the provisions of

Section III, paragraph 4 (b) of said purported license,

a copy of which is anexed to plaintiffs' original bill

herein and marked Exhibit "A." Upon their information

and belief plaintiffs allege that said amounts were not

calculated in accordance with the provisions of said pur-

ported license.

XVIII.

That said defendant Los Angeles Milk Industry Board,

and the individual defendants named herein as members

of said board, have demanded of these plaintiffs and each

of them that they and each of them deduct from the

amount payable to each producer from whom each of
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the plaintiffs as a distributor purchased milk during

the time commencing April 1, 1934, and ending April

30, 1934, both dates inclusive, and pay to said board

an amount for each pound of butter fat contained in milk

purchased from each of the producers who sell to said

i:)laintiffs which they claim to be equal to the average

amount which the members of the several associations or

organizations of milk producers named in said pur-

ported license were then authorizing their distributors

to pay over to such associations or organizations on be-

half of their respective members, and that similar pay-

ments be made by plaintiffs having production of their

own. That none of the producers from whom plaintiffs

are so purchasing milk and none of plaintiffs is, or at

said times was, a member of any of said associations

or organizations. The specific amount which said defend-

ants have demanded of these plaintiffs under this head

for the period above mentioned is six-tenths of a cent

for each pound of butter fat contained in the milk so

purchased and/or produced in April, 1934. Said de-

mands were made under and by virtue of the provisions

of Section III, paragraph 4 (c) of said purported

license, a copy of which is annexed to plaintiffs' original

bill and marked Exhibit "A." Upon their information

and belief plaintiffs allege that said amounts were not

cakulated in accordance with the provisions of said pur-

ported license.

XIX.

That said defendant Los Angeles Milk Industry Board

and the individual defendants named herein as the mem-

bers of said board, and said Milk Producers, Inc., have

demanded of these plaintiffs and each of them that they
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and each of them deduct from the amount payable to

each producer from whom each of said plaintiffs as a

distributor purchased milk during the time commencing

April 1, 1934, and ending April 30, 1934, both dates

inclusive, and pay over to said defendants certain specific

amounts of money claimed by them to have been cal-

culated as provided in Section III, paragraphs 5 (a),

(b) and (c) of said purported License No. 17, and have

demanded that similar payments for the same period be

made by plaintiffs having production of their own. That

for the month of April, 1934, said board has determined

said amount to be tw^enty-nine and one-half cents per

pound of butter fat, being the difference between the

base price of fifty-one cents per pound and the surplus

price of twenty-one and one-half per pound of butter

fat, and has fixed for said period of April, 1934, a

further charge of three cents per pound of butter fat,

designating the same as "deduction from adjusted basic

average." Said demands were made arbitrarily and pur-

ported to be made under and by virtue of the sections

of said purported license. Upon their information and

belief plaintiffs allege that said amounts were not cal-

culated in accordance with the provisions of said pur-

l)orted license.

XX.

That said defendant Los Angeles Milk Industry Board,

and the individual defendants named herein as members

thereof, have demanded of these plaintiffs and each of

them that they and each of them deduct from the amount

payable to each producer from whom each of said plaintiffs

as a distributor purchased milk during the time com-

mencing May 1, 1934, and ending May 31, 1934, both
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dates inclusive, and pay to said board certain sums

equaling in amount one-quarter of a cent, for each

pound of butter fat contained in the milk purchased

by each of said plaintiffs as a distributor, and in cases

where one or more of the ])laintiffs are distributors hav-

ing production of their own have demanded of said

plaintiffs that they deduct a like amount for each pound

of butter fat contained in the milk produced and sold by

them during said period and pay the same to the Los

Angeles Milk Industry Board; said defendants have also

demanded of plaintiffs and each of them that whether

they have production of their own or not, they pay as

distributors to said Los Angeles Milk Industry Board

sums equaling an additional amount of one-quarter of a

cent for each pound of butter fat contained in the milk

distributed by each of said plaintiffs during said period.

Said demands were made under and by virtue of the

provisions of Section III, paragraph 4 (b) of said pur-

ported license, a copy of which is annexed to plaintiffs'

original bill and marked Exhibit *'A." LTpon their infor-

mation and belief plaintiffs allege that said amounts were

not calculated in accordance with the provisions of said

purported license.

XXL
That said defendant Los Angeles Milk Industry Board,

and the individual defendants named herein as members

of said board, have demanded of these plaintiffs and each

of them that they and each of them deduct from the

amount payable to each producer from whom each of

the plaintiffs as a distributor purchased milk during the

time commencing May 1, 1934, and ending May 31,

1934, both dates inclusive, and pay to said board an
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amount for each pound of butter fat contained in milk

purchased from each of the producers who sell to said

plaintiffs claimed by them to be equal to the average

amount which the members of the several associations

or organizations of milk producers named in said pur-

ported license were then authorizing their distributors

to pay over to such associations or organizations on

behalf of their respective members, and that similar

payments be made by plaintiffs having production of

their owm. That none of the producers from whom plain-

tiffs are so purchasing milk, and none of plaintiffs is,

or at said time was, a member of any of said associa-

tions or organizations. The specific amount which said

defendants have demanded of these plaintiffs tmder this

head for the period above mentioned is six-tenths of a

cent for each pound of butter fat contained in the milk

so purchased and/or produced in May, 1934. Said de-

mands were made under and by virtue of the provisions

of Section III, paragraph 4 (c) of said purported license,

a copy of which is annexed to plaintiffs' original bill

and marked Exhibit ^^A." Upon their information and

belief plaintiffs allege that said amounts were not cal-

culated in accordance with the provisions of said pur-

ported license.

XXII.

That said defendant Los Angeles Milk Industry Board

and the individual defendants named herein as the mem-

bers of said board, and said Milk Producers, Inc., have

demanded of these plaintiffs and each of them that they

and each of them deduct from the amount payable to

each producer from whom each of said plaintiffs as a

distributor purchased milk during the time commencing
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May 1, 1934, and ending- May 31, 1934, both dates in-

clusive, and pay over to said defendants certain specific

amounts of money claimed by them to have been calcu-

lated as provided in Section III, paragraphs 5 (a),

(b) and (c) of said purported License No. 17, and have

demanded that similar payments for the same period

may be made by plaintiffs having- production of their

own. That for the month of May, 1934, said board has

determined said amount to be twenty-nine and one-half

cents per pound of butter fat, being the difference be-

tween the base price of fifty-one cents per pound and the

surplus price of twenty-one and one-half cents per pound

of butter fat. Said demands were made arbitrarily and

purported to be made under and by virtue of the sections

of said purported license. Upon their information and

belief plaintiffs allege that said amounts were not cal-

culated in accordance wnth the provisions of said pur-

ported license.

XXIII.

That said defendants Milk Producers, Inc., and Los

Angeles Milk Industry Board, and the individual de-

fendants named as members thereof, at the end of each

period as aforesaid from Nfovember 20, 1933, to May

31, 1934, inclusive, rendered to plaintiffs and each of

them a statement making the various demands as here-

inbefore set forth, and thereafter and at divers times

during said periods have rendered to said plaintiffs and

each of them what purported to be various corrected

and amended statements, all in different amounts and

making dift"erent demands for like periods of time, so

that plaintiff's and each of them are uncertain as to the

exact amounts so claimed to be due to such defendants
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Milk Producers, Inc., and Los Angeles Milk Industry

Board from plaintiffs herein. Upon their information

and belief plaintiffs allege that said amounts were not

calculated in accordance with the provisions of said i)ur-

ported license.

XXIV.

That on the 21st day of February, 1934, H. A. Wal-

lace, Secretary of Agriculture of the United States,

issued and caused to be served by registered mail upon

the plaintiff Charles J. Kurtz, doing business as Golden

West Creamery Company, an order to show cause in

Case No. 17-1-4 why the said license of the said Charles

J. Kurtz should not be suspended or revoked. That srad

order to show cause contained statements of alleged vio-

lations of the terms and conditions of License No. 17

charged against the said Charles J. Kurtz, a copy of

which statements is set forth in the findings of fact and

order of the Secretary attached hereto, marked Exhibit

"'D" and hereinafter referred to.

That thereafter and on or about the 9tli day of March,

1934, the said plaintiff, Charles J. Kurtz, doing business

as Golden West Creamery Company, made and filed an

answer to said order to show cause and the charges con-

tained therein and filed the same with the said Secretary

of Agriculture.

That on or about the 6th day of March, 1934, said

Secretary of Agriculture set the said matter for hearing

in Los Angeles, California, on the 16th day of March,

1934.

XXV.
That on the 21st day of February, 1934, H. A. Wal^

lace, Secretary of Agriculture of the United States,
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issued and caused to be served by registered mail upon

the plaintiff Western Holstein Farms, Inc., a corpora-

tion, an order to show cause in case No. 17-1-5 why the

said license of the said Western Holstein Farms, Inc.,

should not be suspended or revoked. That said order to

show cause contained statements of alleged violations of

the terms and conditions of License No. 17 charged

against the said Western Holstein Farms, Inc., a copy

of which statements is set forth in the findings of fact

and order of the Secretary attached hereto, marked

Exhibit "E" and hereinafter referred to.

That thereafter and on or about the 9th day of March,

1934, the said plaintiff. Western Holstein Farms, Inc.,

made and filed an answer to said order to show cause

and the charges contained therein, and filed the same

with the said Secretaryof Agriculture.

That on or about the 6th day of March, 1934, said

Secretary of Agriculture set the said matter for hearing

in Los Angeles, California, on the 16th day of March,

1934.

XXVI.

That on the 21st day of February, 1934, H. A. Wal-

lace, Secretary of Agriculture of the United States,

issued and caused to be served by registered mail upon

the plaintiff Valley Dairy Co., Inc., a corporation, an

order to show cause in case No. 17-1-7 why the license

of the said Valley Dairy Co., Inc., should not be sus-

pended or revoked. That said order to show cause con-

tained statements of alleged violations of the terms and

conditions of License No. 17 charged against the said

Valley Dairy Co., Inc., a copy of which statements is

set forth in the findings of fact and order of the Secre-
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tary attached hereto, marked Exhibit "F" and herein-

after referred to.

That thereafter and on or about the 9th day of March,

1934, the said plaintiff. Valley Dairy Co., Inc., made

and filed an answer to said order to show cause and the

charges contained therein, and filed the same with the

said Secretary of Agriculture.

That on or about the 6th day of March, 1934, said

Secretary of Agriculture set the said matter for hearing

in Los Angeles, California, on the 16th day of March,

1934.

XXVII.

That on the 21st day of February, 1934, H. A. Wal-

lace, Secretary of Agriculture of the United States^

issued and caused to be served by registered mail upon

the plaintiff, The Lucerne Cream and Butter Company,

a corporation, an order to show cause in case No. 17-1-6,

why the license of the said The Lucerne Cream and But-

ter Company should not be suspended or revoked. That

said order to show cause contained statements of alleged

violations of the terms and conditions of License No.

17 charged against the said The Lucerne Cream and

Butter Company, a copy of which statements is set forth

in the findings of fact and order of the Secretary at-

tached hereto, marked Exhibit "G" and hereinafter re-

ferred to.

That thereafter and on or about the 9th day of March,

1934, the said plaintiff, The Lucerne Cream and Butter

Company, made and filed an answer to said order to

show cause and the charges contained therein, and filed

the same with the said Secretary of Agriculture,
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That on or about the 6th day of March, 1934, said

Secretary of Agriculture set the said matter for hearing

in Los Angeles, California, on the 16th day of March,

1934.

XXVIII.

That thereafter said Secretary of Agriculture ap-

pointed one Arthur P. Curran, an officer and employee

of the United States Department of Agriculture, as

hearing and presiding officer of such citations and orders

to show cause, and appointed C. P. Dorr and A. P.

Hadley, officers and employees of the said United States

Department of Agriculture, to represent the said Secre-

tary of Agriculture at said hearings.

XXIX.

That all of the four aforementioned hearings were

consolidated. That plaintiffs specially and specifically

objected to the jurisdiction of the presiding officer, said

Arthur P. Curran, and of the Secretary of Agriculture,

of and over the subject-matter of the charges and of

and/or over the persons and businesses of said plaintiffs

and each of them, and objected to the holding of said

hearing or trial, and moved that said proceedings and

said orders to show cause be dismissed upon the ground

and for the reason that said presiding officer was not

sitting as a court with jurisdiction to try the issues

raised by said orders to show cause and the answers

thereto, and ])articu1arly that all of the judicial power

of the United States Government is vested in the Su-

preme Court of the United States and in such inferior

courts as the Congress may from time to time ordain

and establish, and that said hearing was a proceeding to
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try plaintiffs herein before a tribunal established by the

Secretary of Agriculture, and said tribunal had no juris-

diction to hear or try or determine the same.

Said plaintiffs and each of them further objected to

said proceedings and moved to dismiss the same, and

said orders to show cause, because said A. P. Curran

was not a judge of an inferior court, ordained and

established by Congress and holding office during good

behavior, but was an appointee and representative of the

Secretary of Agriculture only and was entirely without

jurisdiction to hear or try or determine any issue pre-

sented by said orders to show cause or the answers

thereto.

Said plaintiffs and each of them further objected to

said proceeding and moved to dismiss the same and said

orders to show cause upon the ground that neither the

Constitution nor the National Agricultural Adjustment

Act gives to the Secretary of Agriculture the power to

delegate any authority vested in him to said A. P. Cur-

ran or to confer upon him any judicial power.

Said plaintiffs and each of them further objected to

said proceedings and moved to dismiss the same and

said orders to show cause because said proceedings was

criminal in its nature and said plaintiffs and each of

them were placed on trial without a presentment or

indictment by a grand jury, contrary to the provision of

Article V of the Amendments to the Constitution of the

United States.

Said plaintiffs and each of them objected to said pro-

ceeding and moved to dismiss the same and said orders

to show cause upon the ground that the terms and con-
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(litions of said purported License No. 17 were fixed and

provided by the Secretary of Agriculture; that the

charges of violation thereof, as contained in said orders

to show cause, were made by said Secretary of Agri-

culture and that said Secretary of Agriculture appeared

in said proceeding as the prosecutor thereof; that there-

fore said Secretary of Agriculture, or any representa-

tive appointed by said Secretary of Agriculture, or any

tribunal created by him, was without jurisdiction to hear

or try or determine any of the issues presented by said

orders to show cause and the answers thereto.

That said plaintiffs and each of them further ob-

jected to the jurisdiction of said tribunal and of said

A. P. Curran to hear or try or determine any of the

matters set forth in the orders to show cause, and sev-

erally moved that said proceeding and said orders to

show cause be dismissed upon each of the grounds and

for each of the reasons hereinafter stated in paragraph

XLIX of this supplemental bill of complaint.

Said A. P. Curran overruled each and all of said ob-

jections and denied each and all of said motions, and

held and ruled that all of the provisions of said National

Agricultural Adjustment Act herein referred to were

valid and constitutional, and that all of the provisions of

said purported License No. 17 were valid, lawful and

constitutional and within the authority of the Secretary

of Agriculture to enact and impose, and that he as pre-

siding officer had full power, authority and jurisdiction

to preside at said hearing.

Said plaintiffs and each of them then objected to said

proceeding and moved to dismiss the same and said
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orders to show cause, because each of said plaintiffs had

been denied the right to a trial by jury, granted by the

provisions of Article VI and Article VII of the Amend-

ments to the Constitution of the United States. Said

A. P. Curran overruled said objections and denied said

motions.

XXX.
That after the commencement of said hearing and

prior to the introduction of any testimony thereat, the

said plaintiffs, and each of them, through their respec-

tive counsel, raised certain objections to the jurisdiction

of the Secretary of Agriculture to try the issues raised

by said orders to show cause and the answers thereto,

which objections to said jurisdiction v/ere raised in said

answers, and said objections were overruled by said pre-

siding officer and motions to dismiss said proceedings,

based on said lack of jurisdiction, were denied. There-

after, and over the objections of the respondents, the

plaintiffs herein, and their counsel, testimony was intro-

duced by counsel for the said Secretary of Agriculture

and the matter continued from time to time to and includ-

ing the 18th day of June, 1934.

XXXI.

On the 31st day of May, 1934, the Secretary of Agri-

culture of the United States issued a document entitled

^'Termination of License for Milk—Los Angeles Milk

Shed," wherein and whereby he did terminate, effective

on and after 12:01 A. M. Eastern Standard Time, June

1, 1934, said License No. 17, dated November 16, 1933;

that said Order of Termination of said License is in

the words and figures following, to-wit:
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"TERMINATION OF LICENSE FOR MILK— LOS
ANGELES MILK SHED

"Whereas, the secretary acting under the provisions

of the Agricultural Adjustment Act, for the purposes and

within the limitations therein contained, and pursuant to

the regulations issued thereunder, did, on the 16th day

of November, 1933, execute under his hand and the

official seal of the Department of Agriculture, a certain

License entitled "License for Milk—Los Angeles Milk

Shed," (hereinafter referred to as the "License"), and

"Whereas, the Secretary has determined to terminate

the aforesaid License,

"Now, Therefore, the Secretary of Agriculture, act-

ing under the authority vested in him as aforesaid

:

"Hereby terminates the aforesaid License, but any and

all obligations which have arisen, or which may here-

after arise in connection therewith, by virtue of or pur-

suant to such License, shall be deemed not to be affected,

waived, or terminated hereby.

"In Witness Whereof. R. G. Tugwell, Acting Sec-

retary of Agriculture of the United States, does hereby

execute in duplicate and issue this order terminating the

License for Milk—Los Angeles Milk Shed, in the City

of Washington, District of Columbia, on this 31st day

of May, 1934, to be effective on and after 12:01 A. M.,

Eastern Standard Time, June 1, 1934."

"/S/ R. G. Tugwell

"Acting Secretary"

XXXII.

Thereafter, and on said 31st day of May, 1934, the

Secretary of Agriculture of the United States executed
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and issued a document entitled "License No. 57, License

for Milk, Los Angeles, California Sales Area" and pur-

ported to make the same affective on and after 12:01

A. M., Eastern Standard Time, June 1, 1934, and pur-

ported to take such action under and by virtue of the

provisions of said National Agricultural Adjustment

Aci. A true copy of said document is hereto attached,

marked "Exhibit C, and is hereby made a part hereof as

fully as if set forth herein verbatim.

XXXIIL

All of the provisions and regulations of said pur-

ported License No. 57, dated May 31, 1934, purport to

be applicable according to its terms only within the Los

Angeles Sales Area as therein defined and only to dis-

tributors engaged in the business of distributing, market-

ing or handling milk or cream as a distributor in said

Los Angeles Sales Area, and for ultimate consumption

in said Los Angeles Sales Area, and does not apply to

or in any manner regulate the business of distributing,

marketing or handling milk or cream when the same en-

ters into interstate or foreign commerce.

XXXIV.

Each of said plaintiffs herein was on the 31st day of

May, 1934, and at all times thereafter, to and including

July 28, 1934, engaged in the business of producing

and/or distributing fluid milk within the said Los An-

geles Sales Area, and the above provisions of said pur-

ported license apply, according to their terms, to each

of the plaintiffs in the conduct of their said business.

XXXV.
Each of the plaintiffs herein at all times on and prior

to July 28, 1934, purchased and/or produced all of the
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milk used by it in the conduct of its business entirely

and exclusively within the State of California, and also

sold and distributed milk produced and/or purchased by

it entirely within said State, and none of said milk was

moved or shipped outside the State of California. None

of the milk produced and/or purchased and/or sold

and/or distributed by any one of the four plaintiffs

herein was at any time or ever entered into the current

of inter-state and/or foreign commerce, but at all times

was and remained entirely within the current of purely

intra-state commerce.

XXXVI.

(a) That as a part of the preamble of said pur-

ported License No. 57 (Exhibit "C"), the Secretary of

Agriculture recites as follows:

"Whereas, the Secretary finds that the marketing of

milk for distribution m the Los Angeles Sales Area and

the distribution thereof are entirely in the current of

interstate commerce because the said marketing and dis-

tribution are partly interstate and partly intra-state com-

merce and so inextricably intermingled that said inter-

state commerce portion cannot be effectivey regulated or

licensed without licensing that portion which is intra-

state commerce."

(b) Said purported License No. 57, then provides,

as follows:

"Now, Therefore, the Secretary of Agriculture, acting

under the authority vested in him as aforesaid:

"Hereby licenses each and every distributor to engage

in the business of distributing, marketing or handling
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milk or cream as a distributor in the Los Angeles Sales

Area, subject to the following terms and conditions."

(c) Said purported License No. 57, defines "Los

Angeles Sales Area," as follows:

*'Los Angeles Sales Area" means the territory within

the corporate limits of the cities and towns of Los An-

geles, Long Beach, Pasadena, South Pasadena, Glendale,

Santa Ana, Fullerton, Anaheim, San Pedro, Santa

Monica, San Bernardino, Riverside, Redlands, Pomona,

Huntington Beach, Huntington Park, Whittier, Beverly-

Hills, Inglewood, Barstow; and the territory within the

boundaries of Los Angeles County (including Santa

Catalina Island), that part of San Bernardino County

lying south of 35 degrees north latitude and west of 116

degrees west longitude, that part of Riverside County

lying west of 116 degrees west longitude, and Orange

County, aU within the State of California."

(d) Said purported License No. 57, provides, in

paragraph 1, Section 11, thereof, as follows:

"The schedule governing the prices at which, and the

terms and conditions under which, distributors shall pur-

chase and/or accept delivery of milk from producers,

shall be that set forth in exhibit A. Any contract or

agreement entered into between any distributor and pro-

ducer, prior to the effective date of this License, cov-

ering the purchase and/or delivery of milk, shall be

deemed to be superseded by the terms and provisions of

this License in so far as such contract or agreement is

inconsistent with any provision hereof."

(e) Said purported License No. 57, provides in Para-

graph 2, of Section II, thereof, as follows:
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"Except as provided in exhibit A, no distributor shall

purchase milk from producers except (a) those pro-

ducers having bases, which are to be reported as pro-

vided in exhibit B, which is attached hereto and made

a part hereof, and (b) new producers pursuant to the

provisions of Exhibit A.

The schedule governing the minimum prices at which,

and the terms and conditions under which, milk and

cream shall be sold and/or delivered by distributors shall

be that set forth in exhibit C, which is attached hereto

and made a part hereof. Any contract or agreement

entered into between any distributor and any person,

prior to the effective date of this license, covering the

sale and/or delivery of milk and/or cream, shall be

deemed to be superseded by the terms and provisions of

this License in so far as such contract or agreement is

inconsistent with any provision hereof."

(f) Said purported License No. 57, provides in

Paragraph 3, of Section II, thereof, "that no distributor

shall purchase milk from any producer unless such pro-

ducer authorizes such distributor with respect to pay-

ment for milk purchased from such producer, to comply

with the provisions of exhibit A, attached to said pur-

ported License and set forth herein as a part of "Ex-

hibit C."

(g.) Said purported License No. 57, provides, in Para-

graph 7, of Section II, thereof, as follows

:

"Each distributor who is obligated to report pursuant

to paragraph 4 of Section A, of exhibit A shall within

thirty days after the effective date of the License, furnish

to the Market Administrator a bond with good and
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sufficient surety thereon, satisfactory to the Market Ad-

ministrator (in an amount not in excess of the purchase

value of the milk purchased by such distributor during

any two successive delivery periods as designated by the

Market Administrator) for the purpose of securing the

fulfillment of such distributor's obligations as provided

in exhibit A. Any distributor who commences to do

business after the effective date of this License shall, as

a condition precedent to engaging in such business,

furnish to the Market Administrator a bond in con-

formity with the foregoing provision.

"The Market Administrator may, (2) if satisfied from

the investigation of the financial conditions of a dis-

tributor that such distributor is solvent and/or possessed

cf sufficient assets to fulfill his said obligations, or (b),

if, pursuant to a State statute, a distributor has furnished

a bond with good and sufficient surety thereon in con-

formity with the foregoing provision, waive the require-

ments of the bond as to such distributor. Such distribu-

tor may, upon a change in such circumstances, be re-

quired by the Market Administrator to comply with the

loregoing requirement.

"Each distributor who is unable to meet the reqaire-

inents of the foregoing provisions, shall make periodic

deposits, with the Market Administrator at such times, in

such amounts, and in such manner as the Market Ad-

ministrator may determine to be necessary in order to

secure the fulfillment of such distributor's obligations as

provided in exhibit A.

"Each and every distributor shall fulfill any and all

of his obligations which shall have arisen or which may
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hereafter arise in connection with, by virtue of, or pur-

suant to, the Hcense for milk in the Los Angeles Sales

Area issued by the Secretary on November 16, 1933."

XXXVII

That each of the plaintiffs was on and prior to July

28, 1934, engaged in the business of distributing, market-

ing and handling milk and cream as a distributor in the

Los Angeles Sales Area; that some of the plaintiffs pro-

duced within the territory of the State of California, de-

fined by said purported license as "Los Angeles Sales

Area," a portion of the milk and cream distributed,

marketed and handled by such plaintiff, and secured all

other portions of the milk and cream which were dis-

tributed, marketed or handled by such plaintiffs from

farmers whose farms are located wholly within the State

of California and in the territory therein included within

said Los Angeles Sales area; that no part of the milk or

cream distributed, marketed or handled by any of the

plaintiffs herein was sold or disposed of to persons re-

siding outside the State of California, or to any person

engaged in interstate commerce, so that such products

were transported or disposed of outside the State of

California; that as plaintiffs are informed and believe,

and therefore allege the facts to be, no part of the milk

or cream which is, or at any of the times mentioned in

said -purported licenses has been, distributed, marketed or

handled in said Los Angeles Sales Area, is produced

outside the State of California, but all thereof is, and at

all said times has been, produced within the territory de-

fined in said purported licenses as *'Los Angeles Sales

Area," and/or within the territorv in the State of Call-
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fornia adjacent or in close proximity tO' said Los An-

geles Sales Area, and that all of the milk and cream

which is produced within the Los Angeles Sales Area is

sold and disposed of within said territory defined by said

license as "Los Angeles Sales Area," with the exception

that at irregular times and intervals some distributors

in said territory other than these plaintiffs sell and ship

outside of the State of California small quantities of

milk and cream after the same has been purchased

within said territory and processed and prepared for

shipment therein, and that the amount of milk and cream

produced within said territory in the state of California

which is thus transported outside the State of California

is less than one-tenth of one per centum of the milk and

cream produced therein and that the same is entirely

separate and distinct from and in no way intermingled

with the milk and cream distributed within said Los

Angeles Sales Area and is not subject to the terms and

conditions provided in said purported License No. 57.

XXXVIIL
That defendant H. C. Darger demanded of these plain-

tiffs and each of them that they file with him as Market

Administrator, under said purported License No. 57,

prior to June 5, 1934, and July 5, 1934, a statement as

required by said purported License No. 57 and set forth

in Exhibit "C" attached hereto and more particularly

paragraph 4 of Exhibit "A" of said purported License

No. 57 herein referred to.

XXXIX.
That said defendant H. C. Darger has demanded of

these plaintiffs and each of them that they and each of
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them deduct from the amount payable to each producer

from whom each of these plaintiffs as a distributor pur-

chased milk during the period commencing June 1, 1934,

and ending June 30, 1934, both dates inclusive, and pay to

said H. C. Darger as Market Administrator under said

purported License No. 57 one-half cent per pound of

butter fat contained in the milk purchased by each of

said plaintiffs as a distributor, and in cases where one

or more of the plaintiffs are distributors havng produc-

tion of their own, has demanded of said plaintiffs that

they deduct a like amount per pound of butter fat con-

tained in milk produced and sold, used or distributed by

them during said period, and pay the same to said H. C.

Darger as such Market Administrator. Said demands

were purported to be made under and by virtue of the

provisions of said purported License No, 57 hereinbefore

referred to.

XL.

Said defendant, H. C. Darger, has demanded of these

plaintiffs and each of them that they and each of them

deduct from the amount payable to each producer from

whom each of said plaintiffs as a distributor purchased

milk during the period commencing June 1, 1934, and

ending June 30, 1934, both dates inclusive, the amount

of one cent per pound of butter fat contained in milk

purchased from each of the producers who sold to said

plaintiffs and who are not members of any association.

Said demand was purported to be made under and by

virtue of the terms and provisions of said purported

License No. 57.
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XLI.

That said defendant H. C. Darger as such Market

Administrator has demanded of these plaintiffs and each

of them that they and each of them deduct from the

amount payable to each producer from whom each of

said plaintiffs as a distributor purchased milk during the

period commencing June 1, 1934, and ending June 30,

1934, both dates inclusive, and from the proceeds of the

sale of milk produced by such plaintiffs having produc-

tion of their own during such period, certain specific

sums of money to the adjustment account of said H. C.

Darger as Market Administrator, purported to be ar-

rived at by said H. C. Darger as such Market Adminis-

trator under the terms and provisions of said purported

License No. 57, and more particularly Exhibit "A" at-

tached to said purported license, which said amounts

were calculated by said H. C. Darger as such Market

Administrator, the mode of such calculation or the cor-

rectness of said amounts being unknown to these plain-

tiffs, except that the said H. C. Darger notified each of

these plaintiffs that the amount to be paid by them to

producers of Class One milk, as defined in said pur-

ported License No. 57, should be forty-nine cents per

pound of butter fat, instead of fifty-five cents per pound

of butter fat as mentioned therein, and that the price to

be paid to such producers for Class Two milk, as defined

in said purported License No. 57, should be forty-four

and 14/100 cents per pound of butter fat, and that the

price to be paid to producers for Class Three milk, as

defined in said purported License No. 57, should be

thirty-eight and 14/100 cents per pound of butter fat,

and the price to be paid to producers for Class Four milk,
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as defined in said purported License No. 57, should be

twenty-six and 46/100 cents per pound of butter fat.

XLII.

That said defendant H. C. Darger as such Market

Administrator will make similar demands on these plain-

tiffs each month hereafter for similar deductions from

producers and for similar payments to him as such Mar-

ket Administrator, and will do so under and by color of

said purported License No. 57.

XLIIL

That said defendant H. C. Darger as such Market

Administrator, and purporting to act under said pur-

ported License No. 57 hereinbefore referred to, has de-

manded from said plaintiffs and each of them that they

and each of them furnish to him a bond or satisfactory

financial statement, pursuant to the terms of Section VII

of said purported License No. 57, and in addition thereto

containing a statement under oath that the party making

such statement has in all respects complied with and per-

formed all obligations arising from the purported License

No. 17.

XLIV.

That said License No. S7 and the demands made and

to be made thereunder upon each of the plaintiffs by the

defendants, and the threatened enforcement of said de-

mands and of said purported License No. 57 by the

defendants, as hereinbefore and hereinafter more par-

ticularly set out, have a common and similar effect upon

each of these plaintiffs and their several businesses.

XLV.

That on the 18th day of June, 1934, in the continua-

tion of said hearings, last referred to in paragraph
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XXXI herein, counsel for the said Secretary of Agricul-

ture offered in evidence the order of the Secretary ter-

minating License No. 17 hereinbefore referred to, which

was received by said presiding officer, and thereafter said

counsel for said Secretary of Agriculture offered in evi-

dence a certified copy of the new License No. 57, here-

inbefore referred to as Exhibit "C" of this supplemental

bill for injunction, which was received in evidence over

the objection of counsel for the respondents therein, the

plaintiffs herein, and after said order admitting such

License No. 57 into evidence in such hearings, the said

counsel for the said Secretary of Agriculture moved to

amend the order to show cause theretofore issued against

each of the plaintiffs herein on the 21st day of January,

1934, as hereinbefore set forth, which said amendments

charged, or attempted to charge, each of the plaintiffs

herein with the violation of said License No. 57, and to

cite and order each of the plaintiffs herein to show cause

why its said license under said License No. 57 should not

be suspended or revoked, by reason of each of said re-

spondents' failure to comply with the provisions of said

License No. 57 relating to their compliance of the pro-

visions of said License No. 17. That plaintiffs herein and

respondents therein, through their counsel, each severally

objected to such amendment upon the grounds that the

same was not an amendment, but was the issuance of a

new citation and did not comply with the rules promul-

gated by the said Secretary of Agriculture relating to the

revocation or suspension of licenses, which said rules are

set forth herein in paragraph VI of this supplemental

complaint. That despite said objection the said presiding

officer permitted the filing of said citations or amend-
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merits to the orders to show cause as hereinbefore set

forth and thereupon plaintiffs herein, not being person-

ally present or receiving service of such citation or

amendments to such orders to show cause, were not,

therefore, represented in person or by counsel authorized

to represent them on such citations or orders to show

cause; and that plaintiffs herein have not at any time

received or been served, pursuant to said regulations set

forth in paragraph VI of this supplemental complaint,

with copies of such citations or amended orders to show

cause under said License No. 57, as to why their licenses

under the purported License No. 57 should be revoked or

suspended.

XLVI.

That on or about the 28th day of July, 1934, as plain-

tiffs are informed and believe and upon such informa-

tion and belief allege, the said H. A. Wallace, as such

Secretary of Agriculture, made and filed in the office of

the chief hearing clerk of the United States Department

of Agricultural Adjustment Administration his findings

of fact and order in each of said hearings, a copy of

each of which, certified to by Joseph G. Walsh, deputy

hearing clerk of said United States Department of Agri-

culture, is hereto attached, marked Exhibits "D," "E,"

"F" and ''G" respectively and made a part hereof as

though the same were fully set forth herein, and to said

exhibits and each of which reference is hereby made.

That by the terms of said purported orders of H. A.

Wallace, Secretary of Agriculture, herein last referred

to, the licenses of each of the plaintiffs herein under said

License No. 57 and the right of each of the plaintiffs

herein to engage in the business of distributing fluid



Charles J. Kurtz, et al. 101

milk within the said Los Angeles sales area is and was

thereby attempted to be revoked, efifective on and after

6 P. M. Pacific Standard Time, on the 28th day of July,

1934.

XLVII.

That each of said plaintiffs herein has for many years

last past conducted, and was on the said 28th day of July,

1934, conducting and carrying on and engaging in the

business of producing and/or distributing milk and cream

within that part of the State of California designated in

said purported License No. 57 (Exhibit "C" herein) as

^'Los Angeles Sales Area," and each maintained a plant

containing machinery and other apparatus to handle and

process milk and cream in accordance with sanitary re-

quirements as prescribed by the laws of the State of

California and by ordinances of the several cities within

which said plants are located.

That each of said plaintiffs in each of said businesses

as aforesaid has created good will of inestimable value;

that the customers of each of said plaintiffs all reside in

the State of California and none of said plaintiffs does

any business with persons residing or doing business in

places outside of the State of California.

That the persons from whom said plaintiffs purchased

milk and cream, and the persons to whom said plaintiffs

sold milk and cream, are satisfied with and desire to con-

tinue such business; that each of the plaintiffs desires to

continue to engage in the business of distributing milk

and cream in said Los Angeles Sales Area, but if the

order of the said H. A. Wallace, Secretary of Agricul-

ture, dated July 28, revoking the license and right of

plaintiffs, and each of them, to conduct their several
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businesses is enforced, said plaintiffs will thereby lose the

good will and going value of their several businesses.

That under the provisions of said National Agricul-

tural Adjustment Act the doing of business without a

license, where a license is required, is punishable by a

penalty of not exceeding one thousand dollars per day;

that said penalty is so unusual, oppressive and unreason-

able that said plaintiffs are thereby precluded from the

privilege of asserting their rights independently and

challenging in court by defensive tactics the validity of

said purported Licenses Nos. 1 7 and 57 and the pro-

visions of said National Agricultural Adjustment Act,

pursuant to which said licenses purport to have been

issued, without incurring the risk of being visited with

such oppressive and unreasonable penalties that plaintiffs

have no speedy and/or adequate remedy at law and the

injury to plaintiffs' right will be irreparable unless this

court shall exercise its equitable jurisdiction to issue an

injunction. Moreover, interference by said defendants

with plaintiffs' businesses, unless restrained by order of

this Court, will be continuous to the great and irrepar-

able injury of plaintiffs and each of them. Said penalties

imposed by said Act, which are contended and believed

by plaintiffs to be not legal, are so excessive as to intimi-

date plaintiffs by the risk of having to pay the amounts

thereof, and since the ordinary method of testing the

validity of said Act and the purported Licenses Nos. 17

and 57 purportedly issued thereunder would subject the

plaintiffs to the risk of said enormous penalties, if in

error, and that consequently said purported licenses and

Act deprive plaintiffs of their property without due pro-

cess of law, contrary to the Fifth Amendment to the
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Constitution of the United States, and plaintiffs are

without remedy except in this court of equity.

XLVIII.

That said defendant Milk Producers Inc., did, on or

about the 17th day of July, 1934, commence an action in

the Superior Court of the State of California, in and for

the County of Los Angeles, entitled "Milk Producers,

Inc., plaintiff, vs. Lucerne Cream and Butter Company,

et al., defendants," being No. 376176 in the files and

records of said court, to collect and recover judgment for

the amounts claimed to be due said Milk Producers, Inc.,

by said Lucerne Cream and Butter Company under the

terms and provisions of said purported License No. 17,

as arbitrarily and illegally fixed by the defendant Los

Angeles Milk Industry Board as surplus deductions to

be made by said Lucerne Cream and Butter Company

from its producers for the periods from November 20,

1933, to May 31, 1934, both dates inclusive, as more

particularly hereinbefore set forth in paragraphs X,

XIII, XVI, XIX and XXII of this supplemental bill for

injunction, and in the amounts as purportedly last fixed

by the said Los Angeles Milk Industry Board as afore-

said, and threatens to and will institute similar actions

against each of the other plaintiffs herein to collect like

amounts as set forth in said paragraphs X, XIII, XVI,

XIX and XXII aforesaid, and threatens to and will

prosecute such suits to judgment unless restrained from

so doing by order of this court.

XLIX.

Plaintiffs respectfully show to the Court that said pur-

ported License No. 17, and said purported License No.
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S7, and said National Agricultural Act insofar as it pur-

ports to authorize said purported Licenses, are, and each

of them is, and at all times have been void under the

Constitution and Laws of the United States for the fol-

lowing reasons and in the following respects:

(a) Because said National Agricultural Adjustment

Act is not a regulation of interstate commerce.

(b) Because said purported License No. 17 recited

and found contrary to fact that the marketing of milk in

said territory designated therein as the "Los Angeles

Sales Area" is in the current of interstate commerce

and inextricably intermingled with it.

(c) Because said purported License No. 57 recites

and finds contrary to fact that the marketing of milk for

distribution in the Los Angeles Sales Area and the dis-

tribution thereof are entirely in the current of interstate

commerce, because the said marketing and distribution

are partly interstate and partly intra-state commerce and

so inextricably intermingled that said interstate com-

merce portion can not be effectively regulated or licensed

without licensing that portion which is intra-state

commerce.

(d) Because said purported License No. 17 was an

attempt to regulate the business of production and sale

of fluid milk within a portion of the State of California

and did not in any way constitute a regulation of inter-

state commerce.

(e) Because said purported License No. 57 is an

attempt to regulate the business of distributing, market-

ing and handling milk and cream in the Los Angeles

Sales Area only and entirely within the State of Call-
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fornia and does not in any way constitute a regulation

of interstate commerce.

(f) Because said purported License No. 17 was an

attempt to regulate purely intra-state business by Fed-

eral lauthorities under the guise of regulating interstate

and foreign commerce.

(g) Because said purported License No. 57 is an

attempt to regulate purely intra-state business by Federal

authorities under the guise of regulating interstate and

foreign commerce.

(h) Because said License No. 57 does not contain

any regulation of interstate or foreign commerce or

license distributors, or any distributor, to engage in the

handling of milk or cream in the current of interstate or

foreign commerce, and said license No. 17 did not con-

tain any regulation of interstate or foreign commerce.

(i) Because said National Agricultural Adjustment

Act has no application to the plaintiffs herein, or any of

them, or to other persons similarly situated in the State

of California.

(j) Because said National Agricultural Adjustment

Act insofar as it attempts to confer upon the Secretary

of Agriculture the power to issue licenses and to thereby

fix such terms and conditions as may be necessary to

eliminate unfair practices or charges that prevent or

tend to prevent the effectuation of the declared policy

and the restoration of normal economic conditions in the

marketing of such commodities or products thereof and

the financing thereof is an unlawful and unconstitutional

delegation of legislative authority to an executive officer

and violates Article I, of the Constitution of the United

States.
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(k) Because said National Agricultural Adjustment

Act insofar as it attempts to confer upon the Secretary

of Agriculture the power to hear, try and determine as

to violations of the terms and conditions of such license

and to suspend or revoke such license for the violation

of the terms and conditions thereof is an unlawful and

unconstitutional delegation of judicial power to an execu-

tive officer and violates Article III of the Constitution

of the United States.

(1) Because said License No. 17 as issued by said

Secretary of Agriculture was not authorized by said

National Agricultural Adjustment Act.

(m) Because said License No. 57 as issued by sakl

Secretary of Agriculture is not authorized by said Na-

tional Agricultural Adjustment Act.

(n) Because the issuance of said License No. 17 cor.-

stituted an unlawful assumption and usurpation of legis-

lative power by the Secretary of Agriculture.

(o) Because the issuance of said License No. 57 con-

stitutes an unlawful assumption and usurpation of legis-

lative power joy the Secretary of Agriculture.

(p) Because said License No. 17 constituted an un-

lawful and unwarranted interference with the right of

these plaintiffs, and each of them, to contract with pro-

ducers.

(q) Because said License No. 57 constitutes an un-

lawful and unwarranted interference with the rights of

these plaintiffs to contract with the producers.

(r) Because said purported License No. 17 was an

attempt to impose a charge upon one individual for the

benefit of other private individuals, corporations or enter-

prises.
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(s) Because said purported License No. 57 is an

attempt to impose a charge upon one individual for the

benefit of other private individuals, corporations or enter-

prises.

(t) Because said purported License No. 17 attempted

to fix and levy an arbitrary charge to be paid to a private

corporation in which plaintiffs are not members or stock-

holders without any legislative authority and contrary to

the provisions of Section VIII of Article I of the Con-

stitution of the United States.

(u) Because said purported License No. 57 attempts

to fix and levy an arbitrary charge to be paid to the

Market Administrator without any legislative authority

and contrary to the provisions of Section VIII of Article

I of the Constitution of the United States.

(v) Because said purported License No. 17 was an

attempt by Federal authorities to fix commodity prices

to producers, distributors and consumers in the course

of conducting a business which is not burdened with a

public interest or duty and which is not subject to price

regulation by Federal authorities or otherwise.

(w) Because said purported License No. 57 is an

attempt by Federal authorities to fix commodity prices

to producers, distributors and consumers in the course

of conducting a business which is not burdened with a

public interest or duty and which is not subject to price

regulation by Federal authorities or otherwise.

(x) Because said purported License No. 17 was an

attempt to deprive these plaintiffs of their property with-

out due process of law in violation of pLaintififs rights

and particularly of the Fifth Amendment of the Con-

stitution of the United States.
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(y) Because said purported License No. 57 deprives

these plaintiffs of their property without due process of

law in violation of plaintiffs rights and particularly of

the Fifth Amendment of the Constitution of the United

States.

(z) Because said purported License No. 57 insofar as

it attempts to provide as one of the terms and condi-

tions thereof that each and every distributor shall fulfill

any and all of his obligations which shall have arisen,

or which may hereafter arise in connection with, by virtue

of, or pursuant to said License No. 17 is retroactive and

is an attempt to enact an ex post facto law contrary to

the provisions of Section 9, of Article I, of the Consti-

tution of the United States.

L.

Plaintiffs allege that the Act of Congress above re-

ferred to, the rules 'and regulations promulgated by the

Secretary of Agriculture and approved by the President

and said licenses issued by the Secretary of Agriculture

do not apply to said plaintiff's, or either of them, or to

their said business, and that if said Act is held to em-

brace the business of these plaintiffs, then Congress has

exercised the power of legislation over a subject and mat-

ter over which it has no rightful power under the Con-

stitution of the United States; plaintiffs believe that the

rules and regulations and said licenses promulgated by

the Secretary of Agriculture contravene the terms of the

Act of Congress above referred to and are not applicable

to these pkintiffs, or either of them, yet, nevertheless,

the defendants to this supplemental bill of complaint are

attempting to enforce the same against plaintiffs, and

each of them, and intend to deprive the individual plain-
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tiff and the stockholders of the plaintiff corporations, and

each of them, of the opportunity to support themselves

and their families and intend to prevent plaintiffs and

each of them from making an income from the businesses

built up prior to the passing of said Act of Congress,

and that the cancellation and the revocation of the

licenses of plaintiffs, if enforced, will cause the assets

of plaintiffs and each of them to be deteriorated, and

the good will created by plaintiffs to be destroyed, and

thereby plaintiffs and each of them will be irreparably

injured, and against such wrongful acts of said defend-

ants and each of them, the plaintiffs and each of them

can only be relieved by a decree of this Court adjudging

that the National Agricultural Adjustment Act and/or

said Licenses Nos. 17 and 57 are either void or inapplic-

able to plaintiffs and each of them. That the damages

that plaintiffs, and each of them have suffered and will

suffer as a result of being deprived of a license to con-

duct a business are of a speculative and uncertain charac-

ter, incapable of being assessed by a jury upon a trial of

an action at law wherein the constitutionality of the Act

of Congress, the propriety of said rules and regulations

and the limits and validity of the licenses may be tried,

and therefore plaintiffs, and each of them, charge that

they are entitled to be relieved by a decree of this Court

declaring their rights, which decree should be enforced

by a writ of injunction directed to the defendants and

each of them and enjoin and restrain them and each of

them from the commission of the wrongful acts herein

complained of.

Plaintiffs and each of them believe, and therefore

allege, that at said hearing conducted before the officers
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and employees of said Secretary of Agriculture as afore-

said, no one of said plaintiffs received a fair and/or im-

partial trial or hearing.

LI.

That plaintiffs and each of them are informed and

believe, and therefore allege on such information and be-

lief, that defendant Pierson M. Hall, as United States

District Attorney for the Southern District of California,

intends to and will institute proceedings against said

plaintiffs and each of them to enforce the order of said

H. A. Wallace, as Secretary of Agriculture, revoking

said License No. S7 as to said plaintiffs and each of

them and to prevent said plaintiffs and each of them

from continuing in Inisiness as hereinbefore set forth,

and to enforce the penalties prescribed by said National

Agricultural Adjustment Act against the plaintiffs and

each of them for continuing the operation of their re-

spective businesses after the revocation of License No.

57 as to each of them, as hereinbefore set forth.

LIL

Plaintiffs respectfully show the Court that the acts and

threatened acts of the defendants above set forth are in

violation of the Constitution and laws of the United

States and the rights of plaintiffs thereunder in the re-

spects and for the reasons set forth in paragraphs XXX
and XLIX, supra.

LIIL

Plaintiffs further show that even if the Court should

hold that said purported license and Act were valid, so

far as the regulation of the mxarketing of milk in inter-

state commerce is concerned, nevertheless both said pur-

ported license and Act, and the acts and threatened acts
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of defendants herein set forth, are invahd as to these

plaintiffs, for the reason that they are not engaged in the

marketing of milk for distribution in interstate com-

merce, as is above more particularly set forth.

Wherefore, plaintiffs pray that, in view of the irre-

parable injury which is being and is about to be inflicted

upon plaintiffs and each of them, and the multiplicity of

penalty suits to which plaintiffs and each of them will

be subjected but for the restraining process of this Court,

a restraining order at once issue, restraining and enjoin-

ing the defendants and each of them, their agents, attor-

neys, successors and employees, from making any of

the demands and committing any of the acts with relation

to these plaintiffs, or any of them, above mentioned;

and restraining and enjoining each of the defendants,

their agents, attorneys, successors and employees, from

in any manner interfering with plaintiffs, or any of them,

in the conduct of their respective businesses, by any form

of civil or criminal proceeding, or otherwise, and from

enforcing or attempting to enforce as against the said

plaintiffs, or any of them, any of the terms and pro-

visions of said Licenses Nos. 17 and 57, and from col-

lecting or attempting to collect from plaintiffs, or any of

them, any of the sums of money demanded under the

terms and provisions of said Licenses Nos. 17 and 57,

as hereinbefore set forth, either by civil or criminal pro-

ceedings, or otherwise, or from commencing, prosecuting

or maintaining any action againsi any of the plaintiffs

for the collection of .any of said sums, or from taking

any action against the said plaintiffs, or any of them, by

any form of civil or criminal proceedings or otherwise

to enforce any penalty or penalties prescribed in the Na-
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tional Agricultural Adjustment Act, or in any rules or

regulations purported to be issued thereunder by the

Secretary of Agriculture ; that said restraining order con-

tain such instructions or further orders as to the Court

shall seem fit and proper.

That defendants and each of them be ordered to show

cause why a temporary injunction of like character

should not issue and that upon the hearing of said order

to show cause a temporary injunction of like character

issue, and that upon the final hearing said temporary

injunction be made permanent.

Plaintiffs further pray that this court adjudge and

decree

:

(a) That the Act of Congress known as the Na-

tional Agricultural Adjustment Act is unconstitutional

and void, or is not applicable to these plaintiffs or their

said businesses

;

(b) That the rules and regulations described in this

supplemental bill of complaint, as promulgated by the

Secretary of Agriculture, are null and void, or are in-

operative and inapplicable as to the plaintiffs herein

;

(c) That the Licenses Nos. 17 and 57, and each of

them, as promulgated by the Secretary of Agriculture,

were and are void, invalid and ultra vires, or that said

licenses and each of them were and are inoperative and

inappficable to the plaintiffs herein;

(d) That plaintiffs are entitled to the general relief

sought herein and that such other writs do issue herein

as to the Court shall seem fit and proper and necessary

for the protection of plaintiffs ; and
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(e) That plaintiffs have their costs incurred herein

and any and all such other, further and different relief

as in equity they may be entitled to.

Lewis D. Colli ngs

Lewis D. Collings

Edward M. Selby

Edward M. Selby

Walter F. Hass

Walter F. Haas

Harold C. Johnston

Harold C. Johnston

Attorneys for Plaintiffs.

State of California,

County of Los Angeles—ss.

Charles J. Kurtz, being first duly sworn, deposes and

.says: That he is one of the plaintiffs in the above en-

titled action ; that he has read the foregoing supplemental

bill for injunction and knows the contents thereof, and

that the same is true, of his own knowledge, except as

to the matters therein stated on information or belief,

and as to such matters that he believes it to be true.

Charles J. Kurtz

Charles J. Kurtz

Subscribed and sworn to before me this 8th day of

August, 1934,

(Seal) Celia Bolson

Celia Bolson

Notary Public in and for the County of

Los Angeles, State of California.
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State of California,

County of Los Angeles—ss.

Geo. O. Stoddard, being first duly sworn, deposes and

says: that he is the Secretary of Western Holstein

Farms, Inc., a corporation one of the plaintiffs herein,

and that he therefore verifies the foregoing supplemental

bill for" injunction on behalf of said corporation,

plaintiff; that he has read the said supplemental bill for

injunction and knows the contents thereof and that the

same is true of his own knowledge, except as to the

matters therein stated on information or belief, and as

to such matters that he believes it to be true.

Geo. O. Stoddard

Geo. O. Stoddard

Subscribed and Sworn to before me this 8th day of

August, 1934,

(Seal) Celia Bolson

Celia Bolson

Notary Public in and for the County of

Los Angeles, State of California.

State of California,

County of Los Angeles—ss.

B. Fratkin, being first duly sworn, deposes and says:

That he is the President of the Valley Dairy Co., Inc., a

corporation, one of the plaintiffs herein, and that he

therefore verifies the foregoing supplemental bill for in-

junction on behalf of said corporation, plaintiff; that he

has read the said supplemental bill for injunction and

knows the contents thereof and that the same is true of

his own knowledge, except as to the matters therein
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stated on information or belief, and as to such matters

that he believes it to be true.

B. Fratkin

B. Fratkin

Subscribed and sworn to before me this 8th day of

August, 1934,

(Seal) Celia Bolson

Celia Bolson

Notary Public in and for the County of

Los Angeles, State of California.

State of California,

County of Los Angeles—ss.

Edward M. Selby, being first duly sworn, deposes and

says: That he is now, and was at all times in the fore-

going supplemental bill for injunction mentioned, one of

the attorneys of record for the plaintiff. The Lucerne

Cream and Butter Company, a corporation, and that he

verifies the foregoing supplemental bill for injunction on

behalf of said corporation, plaintiff, by reason of the

fact that there is no ofificer of said corporation plaintiff

at the present time within the Southern District of Cali-

fornia; that he has read the said supplemental bill for

injunction and knows the contents thereof and that the

same is true of his own knowledge, except as to the mat-

ters therein stated on information or belief, and as to

such matters that he believes it to be true.

Edward M. Selby

Edward M. Selby
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Subscribed and sworn to before me this 8th day of

August, 1934,

(Seal) Celia Bolson

CeHa Bolson

Notary PubHc in and for the County of

Los Angeles, State of California.

(Note—Exhibits "A" and "B" appearing herein are

set forth supra in Bill of Complaint.)

Docket No. 161

EXHIBIT C

United States Department of Agriculture

Agricultural Adjustment Administration

License Series—License No. 57

License for Milk

Los Angeles, California, Sales Area

With the Following Exhibits

Exhibit A
Marketing Plan

Exhibit B
Rules for Establishment of Bases

Exhibit C

Schedule of Unfair Trade Practices and Minimum

Resale Prices

Supersedes License No. 17

of November 20, 1933.

Issued by the Acting Secretary of Agriculture,

May 31, 1934.

Effective date June 1, 1934 (12:01 a.m., eastern

standard time).
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License For Milk

Los Angeles, California, Sales Area

License Series—License No. 57

Whereas, it is provided by section 8 of the Act as

follows

:

"Section 8. In order to effectuate the declared policy,

the Secretary of Agriculture shall have power

—

"(3) To issue licenses permitting processors, associa-

tions of producers and others to engage in the handling,

in the current of interstate or foreign commerce, of any

agricultural commodity or product thereof, or any com-

peting commodity or product thereof. Such licenses shall

be subject to such terms and conditions, not in conflict

with existing Acts of Congress or regulations pursuant

thereto, as may be necessary to eliminate unfair practices

or charges that prevent or tend to prevent the effectua-

tion of the declared policy and the restoration of normal

economic conditions in the marketing of such commodi-

ties or products and the financing thereof. * * *

"(4) To require any licensee under this section to

furnish such reports as to quantities of agricultural com-

modities or products thereof bought and sold and the

prices thereof, and as to trade practices and charges,

and to keep such systems of accounts, as may be neces-

sary for the purpose of part 2 of this title" ; and

Whereas, the Secretary has determined to issue licenses

as hereinafter provided, pursuant to section 8 (3) of

said Act; and

\^'hereas, the Secretary finds that the marketing of

milk for distribution in the Los Angeles Sales Area and

the distribution thereof are entirely in the current of
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interstate commerce because the said marketing and dis-

tribution are partly interstate and partly intrastate com-

merce and so inextricably intermingled that said inter-

state commerce portion cannot be effectively regulated

or licensed without licensing that portion which is intra-

state commerce;

Now, therefore, the Secretary of Agriculture, acting

under the authority vested in him as aforesaid;

Hereby licenses each and every distributor to engage

in the business of distributing, marketing or handling

milk or cream as a distributor in the Los Angeles Sales

Area, subject to the following terms and conditions:

I.

As used in this License, the following words and

phrases shall be defined as follows:

A. "Producer" means any person, irrespective of

whether any such person is also a distributor, who pro-

duces milk in conformity to the applicable health require-

ments of the Los Angeles Sales Area for milk to be sold

for consumption as whole milk in the Los Angeles Sales

Area.

B. "Distributor" means any of the following persons,

irrespective of whether any such person is a producer or

an association of producers, wherever located or operat-

ing, whether within or without the Los Angeles Sales

Area, engaged in the business of distributing, marketing,

or in any manner handling, in whole or in part, whole

milk or cream for ultimate consumption in the Los An-

geles Sales Area.

1. Persons

(a) who pasteurize, bottle or process milk or cream;



Charles J. Kurtz, et al. 119

(b) who distribute milk or cream at wholesale or

retail (1) to hotels, restaurants, stores or other

establishments for consumption on the premises,

(2) to stores or other establishments for resale,

or (3) to consumers;

(c) who operate stores or other establishments sell-

ing milk or cream at retail for consumption

off the premises.

2. Persons who purchase, market or handle milk or

cream for resale in Los Angeles Sales Area.

C. "Los Angeles Sales Area" means the territory

within the corporate limits of the cities and towns of Los

Angeles, Long Beach, Pasadena, South Pasadena, Glen-

dale, Santa Ana, Fullerton, Anaheim, San Pedro, Santa

Monica, San Bernardino, Riverside, Redlands, Pomona,

Huntington Beach, Huntington Park, Whittier, Beverly

Hills, Inglew^ood, Barstow; and the territory wnthin the

boundaries of Los Angeles County (including Santa Cat-

alina Island), that part of San Bernardino County lying

south of 35 degrees north latitude and west of 116 de-

grees west longitude, that part of Riverside County lying

west of 116 degrees west longitude, and Orange County,

all within the State of California.

D. ''Secretary" means the Secretary of Agriculture

of the United States.

E. "Act" means the Agricultural Adjustment Act ap-

proved May 12, 1933, as amended.

F. "Person" means individual, partnership, corpora-

tion, association or any other business unit.

G. "Subsidiary" means any person of, or over whom

or which, a distributor or an affiliate of a distributor
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has, or several distributors collectively have, either

directly or indirectly, actual or legal control, whether by

stock ownership or in any other manner.

H. "Affiliate" means any person and/or any subsi-

diary thereof, who or which has, either directly or indi-

rectly, actual or legal control of or over a distributor,

whether by stock ownership or in any other manner.

I. "Books and records" means books, records, accounts,

contracts, memoranda, documents, papers, correspond-

ence or other data pertaining to the business of the per-

son in question.

J. "Market Administrator" means the person desig-

nated pursuant to exhibit A, which is attached hereto

and made a part hereof.

II.

1. The schedule governing the prices at which, and

the terms and conditions under which, distributors shall

purchase and/or accept delivery of milk from producers,

shall be that set forth in exhibit A. Any contract or

agreement entered into between any distributor and pro-

ducer, prior to the effective date of this License, cover-

ing the purchase and/or delivery of milk, shall be deemed

to be superseded by the terms and provisions of this

License in so far as such contract or agreement is incon-

sistent with any provision hereof.

2.. Except as provided in exhibit A, no distributor

shall purchase milk from producers except (a) those

producers having bases, which are to be reported as pro-

vided in exhibit B, which is attached hereto and made a

part hereof, and (b) new producers pursuant to the pro-

visions of exhibit A.
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The schedule g-overning the minimum prices at which,

and the terms and conditions under which, milk and

cream shall be sold and/or delivered by distributors shall

be that set forth in exhibit C, which is attached hereto

and made a part hereof. Any contract or agreement en-

tered into between any distributor and any person, prior

to the efifective date of this License, covering the sale

and/or delivery of milk and/or cream, shall be deemed

to be superseded by the terms and provisions of this

License in so far as such contract or agreement is incon-

sistent with any provision hereof.

3. No distributor shall purchase milk from any pro-

ducer unless such producer authorizes such distributor,

with respect to payments for milk purchased from such

producer, to comply with the provisions of exhibit A.

4. (a) The distributors shall severally, from time to

time, upon the request of the Secretary, furnish him with

such information as he may request, on and in accord-

ance with forms of re^wrts to be supplied by him, for

the purposes of (1) assisting the Secretary in the fur-

therance of his powers and duties with respect to this

License and/or (2) enabling the Secretary to ascertain

and determine the extent to which the declared policy

of the Act and the purpose of this License are being

eflfectuated; such reports to be verified under oath. The

Secretary's determination as to the necessity of and the

justification for the making of any such reports, and the

information called for thereby, shall be final and con-

clusive.

(b) For the same purposes and/or to enable the Sec-

retary to verify the information furnished him on said



122 Harry W. Berdie, et al., vs.

forms of reports, all the books and records of each dis-

tributor and the books and records of the affiliates and

subsidiaries of each distributor, shall, during the usual

hours of business, be subject to the examination of the

Secretary. The Secretary's determination as to the neces-

sity of and the justification for any such examination

shall be final and conclusive.

(c) The distributors and their respective affiliates

and subsidiaries shall severally keep books and records

which will clearly reflect all the financial transactions of

their respective businesses and the financial condition

thereof.

(d) All information furnished the Secretary, pur-

suant to this paragraph, shall remain confidential in ac-

cordance with the applicable General Regulations, Agri-

cultural Adjustment Administration.

5. No distributor shall purchase milk or cream from,

or process or distribute milk or cream for, or sell milk

or cream to, any other distributor who he has notice is

violating any provisions of this License, without first

reporting such violation to the Market Administrator.

6. The Secretary may, by designation in writing, name

any person, including any officer or employee of the

Government, to act as his representative in connection

with any of the powers provided in this License to be

exer.cised by the Secretary.

7. Each distributor who is obligated to report pur-

suant to paragraph 4 of section A, of exhibit A shall

within thirty days after the effective date of the License,

furnish to the Market Administrator a bond with good

and sufficient surety thereon, satisfactory to the Market
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Administrator (in an amount not in excess of the pur-

chase value of the milk purchased by such distributor

during any two successive delivery periods as designated

by the Market Administrator) for the purpose of secur-

ing the fulfillment of such distributor's obligations as

provided in exhibit A. Any distributor who commences

to do business after the effective date of this License

shall, as a condition precedent to engaging in such busi-

ness, furnish to the Market Administrator a bond in

conformity with the foregoing provision.

TTie Market Administrator may, (a) if satisfied from

the investigation of the financial conditions of a distribu-

tor that such distributor is solvent and/or possessed of

sufficient assets to fulfill his said obligations, or (b) if,

pursuant to a State statute, a distributor has furnished

a bond with good and sufficient surety thereon in con-

formity with the foregoing provision, waive the require-

ments of the bond as to such distributor. Such distributor

may, upon a change in such circumstances, be required by

the Market Administrator to comply with the foregoing

requirement.

Each distributor who is unable to meet the require-

ments of the foregoing provisions, shall make periodic

deposits, with the Market Administrator at such times,

in such amounts, and in such manner as the Market

Administrator may determine to be necessary in order

to secure the fulfillment of such distributor's obligations

as provided in exhibit A.

Each and every distributor shall fulfill any and all

of his obligations which shall have arisen or which may

hereafter arise in connection with, by virtue of, or pur-
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suant to, the License for Milk in the Los Angeles Sales

Area issued by the Secretary on November 16, 1933.

8. If any provision in this License is declared invalid,

or the applicability thereof to any person, circumstance,

or thing is held invalid, the validity of such provision

and of the remainder of this License and/or the applic-

ability thereof to any other person, circumstance or

thing shall not be affected thereby.

9. Nothing herein contained shall be construed in

derogation of the right of the Secretary to exercise

any powers granted him by the Act, and in accordance

with such powers, to act in the premises whenever he

shall deem it advisable.

10. This License shall take effect as to every distribu-

tor at the time and upon the date set forth herein above

the signature of the Secretary.

11. In the event this License is terminated or amended

by the Secretary, any and all obligations which shall have

arisen, or which may thereafter arise in connection there-

with, by virtue of or pursuant to this License, and any

violation of this License which may have occurred prior

to such termination or amendment, shall be deemed not

to be affected, waived or terminated by reason thereof,

unless so expressly provided in the notice of termina-

tion of, or the amendment to this License.

The Secretary hereby determines that an emergency

exists which requires a shorter period of notice than

three days, and that the period of notice with respect

to the issuance of this License which is hereinafter pro-

vided is reasonable under the circumstances.

In Witness Whereof, I, R. G. Tugwell, Acting Sec-

retary of Agriculture, do hereby execute in duplicate
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and issue this License in the city of Washington, District

of Columbia, on this 31st day of May, 1934, and pur-

suant to the provisions hereof, declare this License to

be effective on and after 12:01 a. m., eastern standard

time, June 1, 1934.

R. G. TUGWELL,

Acting Secretary of Agriculture.

EXHIBIT A
Marketing Plan

SECTION A. Cost of Milk to Distributors.

1. Each distributor, except as hereinafter provided,

shall be obligated to pay, in the manner hereinafter pro-

vided, the following prices per pound of butterfat con-

tained in milk which he has purchased from producers,

(including new producers as defined in section C of this

exhibit) delivered f.o.b. distributors' plants in the Los

Angeles Sales Area:

Class I - SS cents.

Class II - The average price per pound of 92

score butter at wholesale in the Los An-

geles Market as reported by the United

States Department of Agriculture for

the delivery period during which such

milk is purchased, plus 40 per cent of

such amount, plus 12 cents.

Class III - The average price per pound of 92

score butter at wholesale in the Los

Angeles Market as reported by the

United States Department of Agricul-

ture the delivery period during which
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such milk is purchased, plus 40 per

cent of such amount, plus 6 cents.

Class IV - The average price per pound of 92

score butter at wholesale in the Los

Angeles Market as reported by the

United States Department of Agricul-

ture for the delivery period during

which such milk is purchased, plus or

minus, as the case may be, }i cents for

each one cent that such price is above

or below 25 cents, plus 4 cents.

The term ''delivery period" shall mean the period

from the first to, and including, the last day of each

month.

2. Class I milk means all milk sold or distributed by

distributors as whole milk for consumption in the Los

Angeles Sales Area.

Class II milk means all milk used by distributors to

produce cream for sale or distribution by distributors as

cream for consumption in the Los Angeles Sales Area.

Class III milk means all milk sold or used by distribu-

tors to produce ice cream and/or ice cream mix, for

consumption in the Los x^ngeles Sales Area.

Class IV milk means the quantity of milk purchased,

sold, used or distributed by distributors in excess of

Class I, Class II and Class III milk.

Milk delivered to a distributor.? by producers during

any delivery period and sold or distributed as milk or

cream outside the Los Angeles Sales Area or sold by

such distributor to another distributor (including any

person who sells, uses or distributes such milk or cream
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for ultimate consumption in any market with respect to

which no License is in effect pursuant to section 8 (3)

of the Act covering such purchase from producers and

such sale as milk or cream) shall be accounted for by

the first distributor as Class I or Class II milk, respec-

tively, unless such first distributor on or before the date

fixed for filing reports with the Market Administrator

for such delivery period shall furnish to the Market Ad-

ministrator proof satisfactory to the Market Adminis-

trator that such milk or cream has been utilized for a

purpose other than sale, use or distribution for ultimate

consumption as milk or cream, in which event such milk

or cream shall be classified in accordance with such

other use.

Any distributor purchasing milk and/or cream from

another distributor shall, on or before the date fixed

for filing reports with the Market Administrator, pur-

suant to paragraph 4 hereof, furnish to the distributor

from whom he purchased such milk and/or cream, an

affidavit as to the quantity of milk and/or cream sold,

used or distributed in each of the classifications herein

defined.

Any distributor, who does not sell or distribute whole

milk for ultimate consumption in the Los Angeles Sales

Area, may purchase milk from producers who do not

liave established bases. Such distributor

(a) shall not sell cream to other distributors for

distribution and ultimate consumption in the

Los Angeles Sales Area at a price less than

the price at which such distributor sells similar

cream for distribution and ultimate consumption
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such milk is purchased, plus 40 per

cent of such amount, plus 6 cents.

Class IV - The average price per pound of 92

score butter at wholesale in the Los

Angeles Market as reported by the

United States Department of Agricul-

ture for the delivery period during

which such milk is purchased, plus or

minus, as the case may be, ^ cents for

each one cent that such price is above

or below 25 cents, plus 4 cents.

The term "delivery period" shall mean the period

from the first to, and including, the last day of each

month.

2. Class I milk means all milk sold or distributed by

distributors as whole milk for consumption in the Los

Angeles Sales Area.

Class II milk means all milk used by distributors to

produce cream for sale or distribution by distributors as

cream for consumption in the Los Angeles Sales Area.

Class III milk means all milk sold or used by distribu-

tors to produce ice cream and/or ice cream mix, for

consumption in the Los Angeles Sales Area.

Class IV milk means the quantity of milk purchased,

sold, used or distributed by distributors in excess of

Class I, Class II and Class III milk.

Milk delivered to a distributor.? by producers during

any delivery period and sold or distributed as milk or

cream outside the Los Angeles Sales Area or sold by

such distributor to another distributor (including any

person who sells, uses or distributes such milk or cream
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for ultimate consumption in any market with respect to

which no License is in effect pursuant to section 8 (3)

of the Act covering such purchase from producers and

such sale as milk or cream) shall be accounted for by

the first distributor as Class I or Class II milk, respec-

tively, unless such first distributor on or before the date

fixed for filing reports with the Market Administrator

for such delivery period shall furnish to the Market Ad-

ministrator proof satisfactory to the Market Adminis-

trator that such milk or cream has been utilized for a

purpose other than sale, use or distribution for ultimate

consumption as milk or cream, in which event such milk

or cream shall be classified in accordance with such

other use.

Any distributor purchasing milk and/or cream from

another distributor shall, on or before the date fixed

for filing reports with the Market Administrator, pur-

suant to paragraph 4 hereof, furnish to the distributor

from whom he purchased such milk and/or cream, an

affidavit as to the quantity of milk and/or cream sold,

used or distributed in each of the classifications herein

defined.

Any distributor, who does not sell or distribute whole

milk for ultimate consumption in the Los Angeles Sales

Area, may purchase milk from producers who do not

have established bases. Such distributor

(a) shall not sell cream to other distributors for

distribution and ultimate consumption in the

Los Angeles Sales Area at a price less than

the price at which such distributor sells similar

cream for distribution and ultimate consumption
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nearest the location where milk is processed

into such cream by such distributor, plus the

reasonable cost of transporting such cream to

the Los Angeles Sales Area.

(b) Shall not be subject to any of the terms or pro-

visions of this exhibit, except as set forth in

subdivision (a) above, with respect to milk

purchased from producers who do not have es-

tablished bases; but

(c) may at any time, with respect to such milk, be

required by the Market Administrator to sub-

mit reports, containing such information as the

Market Administrator may require, similar to

the kind of information reported by other dis-

tributors pursuant to paragraph 4 hereof, which

information shall be kept confidential in the

manner provided in such paragraph.

3. The established base for each producer shall be the

quantity of milk allotted to such producer in accordance

with the provisions of exhibit B.

The delivered base for each producer shall be that

quantity of milk delivered by such producer to distribu-

tors, which is not in excess of 90 per cent of the estab-

lished base of such producer.

The delivered base for each distributor required to

report pursuant to paragraph 4 (b) shall be the quantity

of milk produced by such distributor and sold or dis-

tributed by him as Class I, Class II, Class III and

Class IV milk which is not in excess of 90 per cent

of the established base of such distributor. For the pur-

pose of such computation and adjustments the amount
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of exemption to which any distributor is entitled pur-

suant to the terms of paragraph 4 (b) shall be ratably

deducted from (a) such distributors' total sales and uses

not in excess of his delivered base, and (b) such distribu-

tors' total sales or uses in excess of his delivered base.

The Market Administrator shall, as far as may be

practicable, adjust as to each delivery period, the per-

centage of established base constitviting delivered base

in order that the blended price for delivered base com-

puted pursuant to paragraph 5 of section A, for such

delivery period may approximate the Class I price set

forth in paragraph I of section A; provided, however,

that such percentage shall in no event be less than 80

per cent and not more than 100 per cent.

4. (a) On or before the 5th day of each delivery

period each distributor to whom milk or cream was de-

livered during the preceding delivery period by (1) pro-

ducers (who are not also distributors) and/or (2) by

distributors (other than those who operate only stores or

other establishments) shall report to the Market Admin-

istrator with respect to milk delivered during such de-

livery period, in a manner prescribed by the Market

Administrator:

( 1 ) The actual deliveries, if any, in terms of butter-

fat pounds (at each location) of the producers

(and new producers) supplying such distributor,

the total quantity of milk represented by the de-

livered bases of all such producers, and the

total quantity of milk represented by the ex-

cesses over delivered bases of all such producers

;

(2) The actual deliveries, if any, made to him by

other distributors;
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(3) The quantities of milk delivered in terms of

butterfat pounds which were sold, used or dis-

tributed by him as Class I, Class II, Class III

and Class IV milk, respectively; and

(4) Such other information as the Market Admin-

istrator may request for the purpose of per-

forming the provisions of this exhibit.

(b) On or before the 5th day of each delivery period,

each distributor who produces milk distributed by him

as whole milk or cream shall submit reports to the Mar-

ket Administrator containing the same information

with respect to the preceding delivery period required in

subdivision (a) of this paragraph, and in addition there-

to the total amount of milk produced by such distribu-

tor and sold during such delivery period as Class I, Class

II, Class III and Class IV milk.

Each such distributor shall be obligated to account to

the Market Administrator for all of his sales of Class I,

Class II, Class III, and Class IV milk, at the prices indi-

cated in paragraph 1 of this Section, except that a dis-

tributor who neither.

( 1 ) sells any part of the milk produced by him to

other distributors (other than those who operate

only stores or similar establishments) or to

manufacturing plants, nor

(2) purchases milk from other producers or dis-

tributors for distribution as whole milk or

cream,

shall as to each delivery period (except the first three full

delivery periods during which he sells or delivers milk as
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a new producer) receive an exemption for that daily

average volume of his sales and uses up to and including-

20 pounds of butterfat (such amount to be adjusted

from time to time by the Market Administrator so as to

approximate the average amount of Class I and Class II

milk handled per retail route by all distributors), which

exemption shall be ratably deducted from such distribu-

tors' Class I, Class II, Class III, and Class IV sales or

uses in proportion to the respective total amounts of such

sales or uses in such classes. No exemption made pur-

suant to this subdivision shall be included by the Market

Administrator in his computations made pursuant to

paragraph 5 hereof.

Nothing contained in this subdivision shall be con-

strued to mean that the aforesaid exemption shall apply

to any distributor other than a person who produces milk

distributed by himself as whole milk or cream.

All information furnished the Market Administrator

pursuant to this paragraph 4 shall remain confidential

in accordance with the provisions of the applicable Gen-

eral RegTilations, Agricultural Adjustment Administra-

tion, but any such information shall be submitted by the

Market Administrator to the Secretary at any time upon

the request of the Secretary.

5. With respect to each delivery period, the Market

Administrator shall:

(a) Compute the total value, in each class, of all milk

as reported by each and all distributors pursuant

to paragraph 4, on the basis of the prices set

forth in paragraph 1, making the appropriate ad-

justments as provided in section B, which com-
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putation shall not include milk purchased by dis-

tributors from other distributors.

{h) Compute the total quantity of milk in terms of

butterfat pounds represented by the delivered

bases of all producers as reported pursuant to

paragraph 4.

(c) Compute the value of the milk purchased, sold or

used by all distributors in excess of the total de-

livered bases as reported pursuant to paragraph 4,

of all producers excluding new producers by

multiplying such excess quantity of milk in terms

of butterfat pounds by the price provided for in

paragraph 1 for Class IV milk.

(d) Compute the total amount to be paid to new pro-

ducers by all distributors as reported pursuant to

paragraph 4 on the basis of the prices set forth

in section G of this exhibit.

(e) Compute the total value of the quantity of milk

represented by the total delivered bases of all pro-

ducers by subtracting- from the amount obtained

in subdivision (a) the amounts obtained in sub-

divisions (c) and (d).

(f) Compute the total adjusted value of the quantity

of milk represented by the total delivered bases of

all producers as reported by distributors, pursuant

to paragraph 4, by adding to the total value of

' such milk, as computed in subdivision (e), the

adjustments provided for in section C (1).

(g) Compute the blended price per butterfat pound for

the quantity of milk represented by the total de-

livered bases of all producers by dividing the
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amount obtained in subdivision (f) by the quantity

of milk represented by the total delivered bases of

all producers as determined in subdivision (b).

6. On or before the 10th day of each delivery period

the Market Administrator shall notify all distributors

who have reported pursuant to paragraph 4, of the

blended price as determined above and of the Class IV

price as provided for in paragraph 1 above.

Each such distributor shall pay to producers (includ-

ing new producers) on or before the 15th day of each

delivery period for milk delivered by such producers dur-

ing the preceding delivery period subject to adjustments

and deductions which are to be made pursuant to sec-

tions C and D of this exhibit:

(a) to producers at the blended price for the quantity

of milk delivered by each producer represented by

such producer's delivered base; and

(b) to producers at the Class I\^ price for the quantity

of milk delivered by such producers in excess of

such producers' delivered bases',

(c) to new producers at the price provided in sec-

tion G.

Provided that no provision in this License shall be

construed as controlling or restricting any producers'

cooperative association, licensed as a distributor under

this License, with respect to the actual deductions, or

charges, dividends or premiums to be made by such

association from and/or to its members; but no such

deductions or charges may be made by any such pro-

ducer's cooperative association from any of its members,

to meet a current operating loss incurred by such pro-
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ducers' cooperative association in its processing or dis-

tribution operations unless (a) expressly and specifically

authorized by any such member to make such deduction

or charge for such purpose, and (b) the producers' co-

operative association notifies the Market Administrator

of the same.

7 . The Market Administrator shall maintain for each

distributor an adjustment account

:

(a) which shall be debited for the total value of the

quantity of milk reported as received, sold, dis-

tributed or used by such distributor during the

preceding delivery period computed pursuant to

subdivision (a) of paragraph 5; and

(b) which shall be credited for the total value of the

quantity of milk reported by such distributor pur-

suant to paragraph 4 (excluding milk delivered

by other distributors) on the basis of the prices

to be paid to producers (and new producers) pur-

suant to paragraph 6. Such credit shall be made

after giving efifect to the adjustments to be made

pursuant to paragraph 1 of section C, and before

giving efifect to the adjustments and deductions

provided for in sections C (2) and D of this

exhibit.

Balances due to the Market Administrator on adjust-

ment accounts with respect to milk purchased during any

delivery period shall be paid to the Market Administrator

on or before the 15th day of the following delivery

period. Any funds so paid to the Market Administrator

shall, as soon as reasonably possible, be paid out by him

pro rata among distributors in proportion to the amount
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of adjustments to which, but only to the extent to which,

they are entitled.

8. Any error in computation of j^ayments or any dis-

crepancies in reports of distributors or in the adjust-

ment accounts shall be adjusted when settlements are

made with respect to the following delivery period.

Whenever the Market Administrator has a balance on

hand in excess of any adjustments to be made to dis-

tributors, he may distribute such balance or any part

thereof in an equitable manner among producers in the

market.

9. The Market Administrator and/or any functioning

producers' cooperative, hereinafter called "any Associa-

tion" ("functioning producers' cooperative" means an as-

sociation which, in the opinion of the Market Adminis-

trator, is furnishing services to its members in keeping

with the requirements of the terms of this License), shall

at all reasonable times have the right to check sampling,

weighing, and butterfat tests made by distributors, for

the purpose of determining the accuracy thereof. In the

event of a discrepancy between weights and tests reported

by distributors and weights and tests determined by the

Market Administrator and/or any Association, settle-

ments shall be made by distributors upon the basis of

such weights and such butterfat content as the Market

Administrator may in eacli case decide.

10. Producers shall have the right to deliver milk to

country stations, plants or platforms of distributors,

using such method of transportation as they, in their dis-

cretion, may select. No distributor shall interfere with or

discriminate against producers in the exercise of such

right. At the request of the Market Administrator, each
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distributor, shall from time to time, submit a verified

report stating the actual transportation charges on all

milk delivered to him f . o. b. any and all plants and coun-

try stations, for the purpose of permitting the Market

Administrator to review such transportation charges and

to determine the reasonableness thereof.

SECTION B. Adjustments in Cost of Milk to Dis-

tributors.

1. Each distributor shall make the following deduc-

tions from the prices to be paid for milk purchased as

provided in paragraph 1 of section A:

(a) In respect to Class I milk delivered by producers

to a receiving station, 100 miles or more from

the Los Angeles City Hall, four (4) cents per

pound butterfat and such reasonable rates for

transportation per pound butterfat contained in

such milk, between such receiving station and the

plant from which wholesale and retail routes of

such distributor are loaded, as may be fixed by

the Market Administrator, not however, in excess

of the rates scheduled for common carriers by the

California Railway Commission with respect to

equivalent transportation.

(b) In respect to Class II and Class III milk delivered

to a receiving station, 100 miles or more from the

Los Angeles City Hall, 7 cents per pound butter-

fat, and ^th of the transportation charges pro-

vided in subdivision (a) of this paragraph with

respect to Class I milk;

2. Unless the prior written consent of the Market Ad-

ministrator is obtained for some other basis of computa-
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tion, the adjustments in the cost of milk to distributors

made pursuant to this section shall be computed on the

following basis:

(a) the milk which was delivered to each distributor

at locations in or nearest to the Los Angeles Sales

Area, to the extent necessary to supply each such

distributor with the milk sold, distributed or used

by him as Class I milk, shall be classified as Class

I milk;

(b) any excess beyond that quantity of milk classified

pursuant to subparagraph (a) above, delivered to

each distributor at locations in or nearest to the

Los Angeles Sales Area, to the extent necessary

to supply each such distributor with the milk sold,

distributed or used by him as Class II milk, shall

be classified as Class II milk.

SECTION C. Adjustments in Payments to Pro-

ducers.

1. Each distributor shall make the following deduc-

tions from the payments to be made to producers (ex-

cluding new producers) as provided in section A:

,(a) In respect to all milk represented by the de-

livered bases of producers who deliver milk to

such distributors at a receiving station, 100 miles

or more from Los Angeles City Hall, the deduc-

tions provided in paragraph 1 (a) of section B.

2. Any distributor may, with the prior approval of

the Market Administrator, make payments to producers

in addition to the prices provided for in paragraph 6 of

section A, provided that such additional payments are
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made to all the producers supplying such distributor with

milk of similar quality and grade. No distributor may

accept services from or render services to a producer or

an association of producers from whom he is purchasing-

milk without making a reasonable payment or charge, as

the case may be, for such services.

SECTION D. Deductions from Payments to Pro-

ducers.

1. Each distributor shall deduct ^ cent per pound

butterfat from the payments to be made by him pursuant

to section A in regard to all milk delivered to him, and

shall pay over such deduction to the Market Adminis-

trator simultaneously with making payment to producers

for milk purchased.

Each distributor, who also produces milk which is sold,

used, or distributed as either Class I, Class II, Class III,

or Class IV milk, shall, on or before the 15th day of each

delivery period, pay to the Market Administrator ^^ cent

per pound butterfat with respect to all the milk produced

by such distributor and sold, used, or distributed by him

as Class I, Class II, Class III, or Class IV milk during

the preceding delivery period.

2. Each distributor shall, in addition, deduct from the

payments to be made by him pursuant to section A in

regard to all milk delivered to him by producers who are

not members of any association an amount which shall

in no event exceed one cent per pound butterfat and

which shall be used pursuant to subdivision (b) of para-

graph 4 of this section. Such deductions shall be paid

over to the Market Administrator, simultaneously with

making payments to producers for milk purchased.
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3. The Market Administrator, in his discretion, may

at any time waive the foregoing payments, or any part

thereof for any dehvery period (in which event the de-

ductions for payments so waived shall not be made by

the distributors from payments to producers) : Provided.

HOWEVER, that any such waiver shall be equal (a) among

all producers with respect to the amounts paid to the

Market Administrator pursuant to paragraph 1 above,

and (b) among all producers not members of any Asso-

ciation with respect to the amounts deducted pursuant

to paragraph 2 above.

4. The Market Administrator shall maintain separate

accounts for the payments made to him pursuant to para-

graphs 1 and 2. The Market Administrator shall appor-

tion such monies in the following manner:

(a) The payments made pursuant to paragraph 1

shall be retained by the Market Administrator to meet

his cost of operation; Provided, however. That any

such funds which may remain over from such payments

in excess of the cost of operation for any particular de-

livery period, shall be applied by the Market Adminis-

trator in meeting his cost of operation for the succeed-

ing delivery period, and to the extent that it may be prac-

tical, the Market Administrator shall waive a portion of

such deduction for the succeeding delivery period as

hereinabove provided.

(b) The payments made pursuant to paragraph 2

shall be retained by the Market Administrator in a sepa-

rate fund and shall be expended by him for the purpose

of securing for producers who are not members of any

association, market information, supervision of weights
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and tests, guarantee against failure by distributors to

make payments for milk purchased, and other similar

benefits; Provided, however. That the Market Adminis-

trator may, in his discretion, employ the facilities and

services of any agent or agents, and pay over such funds

in such amount as he may determine to such agent or

agents for the purpose of securing to such non-members

the aforementioned benefits, if such benefits to non-mem-

bers may be more efficiently and economically secured

thereby. The Market Administrator shall pay over such

funds to such agent or agents, if he determines to do so,

only upon the consent of such agent or agents: (a) to

keep its or their books and records in a manner satis-

factory to the Market Administrator; (b) to permit the

Market Administrator to examine its or their books and

records, and to furnish the Market Administrator such

verified reports or other information as the Market Ad-

ministrator may from time to time request; and (c) to

disburse such funds in the manner above provided.

(c) Whenever the Market Administrator has a bal-

ance on hand in either of the accounts provided for in

subdivisions (a) and (b) of this paragraph, he may dis-

tribute such balance, or any part thereof, in an equitable

manner, among the producers (including new producers)
;

Provided, however, That any such distribution of the

balance in the account provided for in subdivision (a)

shall be made to all producers (including new producers),

and any such distribution of the balance provided for in

subdivision (b) shall be made only to all producers (in-

cluding new producers) who are not members of any

Association.
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SECTION E. The Market Administrator, — His

Designation, Duties, and Compensation.

The Secretary shall designate the Market Adminis-

trator who shall perform such duties as may be provided

for him in the License. The Market Administrator so

designated shall be subject to removal, at any time, by

the Secretary. Within forty-five (45) days following

the date upon which he enters upon his duties, the Mar-

ket Administrator shall execute and deliver to the Secre-

tary his bond in such amount as the Secretary may de-

termine, with surety thereon satisfactory to the Secre-

tary, conditioned upon the faithful performance of his

duties as such Market Administrator. The Market Ad-

ministrator shall be entitled: (a) to reasonable compen-

sation, which shall be determined by the Secretary; (b)

to borrow money to meet his cost of operation until such

time as the first payments are made to him pursuant to

section D of this exhibit, which monies shall be repaid

out of the payments retained by the Market Adminis-

trator pursuant to paragraph 4, subdivision (a), of said

section D; and (c) to incur such other expenses, includ-

ing compensation for persons employed by the Market

Administrator as the Market Administrator may deem

necessary for the proper conduct of his duties, and the

cost of procuring and continuing his bond, which total

expense shall be deemed to be the cost of operation of

the Market Administrator. The Market Administrator

shall not be held personally responsible in any way what-

soever to any licensee or to any other person for errors

in judgment, mistakes of fact or other acts, either of

commission or omission, except for acts of dishonesty,

fraud, or malfeasance in office.
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The Market Administrator shall keep such books and

records as will clearly reflect the financial transactions

provided for in this License. The Market Administrator

shall permit the Secretary to examine his books and rec-

ords at all times, and furnish the secretary such verified

reports or other information as the Secretary may, from

time to time, request of him.

The Market Administrator shall have the right to

examine the books and records of the distributors and

the books and records of the affiliates and subsidiaries

of each distributor for the purpose of ( 1 ) verifying the

reports and information furnished to the Market Admin-

istrator by each distributor pursuant to this License

and/or (2) in the event of the failure of any distributor

to furnish reports or information as required by this

License, obtaining the information so required.

SECTION F. Establishment of Milk Industry

Board.

The Secretary may, in his discretion, at any time, es-

tablish a Milk Industry Board, which shall have repre-

sentation of producers, distributors, and the public. In

establishing the Milk Industry Board, the Secretary will

give due consideration to the recommendations and nomi-

nations by various groups of producers, distributors and

the public. The Milk Industry Board shall have such

duties and powers as the Secretary may, from time to

time, delegate to it in order to effectuate the provisions

and purposes of this License. The Secretary may fur-

ther, in his discretion, authorize and direct the Market

Administrator to pay over to the Milk Industry Board

for the purpose of meeting its general expenses, a portion
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of the monies paid to the Market Administrator for his

cost of operation, pursuant to section D of this exhibit,

providing that such portion shall in no event exceed

l-16th cent per pound of butterfat contained in milk for

which such payment is made.

SECTION G. New Producers.

1. New producers shall be those producers whose milk

was neither being purchased by distributors nor being

distributed in the Los Angeles Sales Area within 90 days

prior to the effective date of this License.

2. Each distributor upon first receiving milk from any

producer shall immediately report to the Market Admin-

istrator (1) the name of such producer, (2) the date

on which such producer's milk was first received, and

(3) whether or not such producer is a new producer.

3. Each distributor shall pay to each new producer

for all milk delivered by or handled for such new pro-

ducer from the date when milk is first received to the

end of the third full delivery period after such date (ex-

cluding any emergency period during which such pro-

ducer receives payment pursuant to paragraph 4 hereof),

the Class IV price set forth in paragraph 1 of section A.

The Market Administrator shall allot a base to each

new producer prior to the expiration of the first delivery

period during which his milk is being sold in the Los

Angeles Sales Area, which base shall be allotted in

accordance with the provisions of exhibit B hereof.

Provided, however, That such base shall not be effective

for the purposes of exhibit A until the expiration of such

third full delivery period.
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4. During the emergency period when the normal sup-

ply of milk from producers who have established bases is

not sufficient to meet the Class I requirements of any

distributor, such distributor may, with the prior approval

of the Market Administrator purchase milk of any pro-

ducer who has no base ; Provided, however. That in any

such event, the producer selling such milk shall be paid

for the same depending upon the ultimate use of such

milk and at the prices as provided for in paragraph 1,

section A, and such payment shall not be included in

the computation as provided in paragraph 5 of section

A, but shall be reported separately to the Market Admin-

istrator by the distributor who purchased the milk from

such producer.

EXHIBIT B

Rules for Establishment of Bases

1. For the purposes of the License, the term "estab-

lished base" as used in respect to any producer shall

mean

:

(a) In the case of producers for whom bases are

recorded in the files and records of Milk Pro-

ducers, Inc., (a non-profit corporation organized

under the laws of the State of California) the

quantity of butterfat recorded as such bases in

the files and records of Milk Producers, Inc.;

Provided, however. That Milk Producers, Inc.

has given the Market Administrator access to

such files and records.

(b) In the case of producers for whom no bases

are recorded in the files and records of Milk
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Producers, Inc., bases shall be allotted by the

Market Administrator, which bases shall be

equitable as compared with the bases established

pursuant to subdivision (a) above.

2. The Market Administrator may make such revis-

ions in the bases of any and all producers as he may,

from time to time, deem necessary or advisable, to the

end that such bases may be equitable as among producers

and that the total of all established bases may, so far as

practical, be equal to the total quantity of milk sold or

used by distributors as Class I and Class II milk.

3. Every distributor shall, within ten days of the ef-

fective date of this License, submit to the Market Admin-

istrator written reports, verified under oath, containing

the following information (1) with respect to each pro-

ducer who has delivered milk to such distributor and (2)

for each calendar month during the years of 1933 and

1934 or such portion thereof as the producer may have

delivered milk:

(a) The total jx)unds of delivered milk.

(b) The average percentage of butterfat in such de-

livered milk.

(c) The total ix)unds of butterfat in such delivered

milk.

Each distributor required to report pursuant to para-

graph 4 of section A of exhibit A shall, in addition to

the foregoing information, include in the report sub-

mitted by him a statement containing the following in-
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formation with respect to each calendar month during

the years 1933 and 1934 or such portion thereof as such

distributor may have distributed or sold milk produced

by himself: (a) the total quantity of milk produced by

him and sold by him as Class I, Class II, Class III and

Class IV milk, (b) the average percentage of butterfat

in such milk, and (c) the total number of pounds of

butterfat in such milk.

4. When bases are established for producers, as here-

inabove provided, the Market Administrator shall notify

each distributor of the bases of the producers, including

those producers who are members of ^x\y functioning

producers' association who are delivering milk to such

distributor. Before the expiration of the first three full

delivery periods that the milk of a new producer is sold

to distributors, the Market Administrator shall notify

the distributors of the base of such new producer.

5. A producer with a base, whether landlord or ten-

ant, may retain his base when moving his entire herd

from one farm to another farm.

6. A landlord who rents on shares is entitled to the

entire base to the exclusion of the tenant, if the land-

lord owns the entire herd. Likewise, the tenant who rents

on shares is entitled to the entire base to the exclusion

of the landlord if the tenant owns the entire herd. If

the cattle are jointly owned by tenant and landlord, the

base -shall be divided between the joint owners according

to the ownership of the cattle if and when such joint

owners terminate the tenant-landlord relationship.

7. Any producer who voluntarily ceases to market

milk pursuant to the terms and provisions of this License
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for a period of more than forty-five (45) consecutive

days shall forfeit his base. In the event that he there-

after commences to market milk pursuant to the terms

and provisions of this License, he shall be treated for

the purposes of these rules as if he were a new pro-

ducer.

8. A producer may at any time, on notice to the Mar-

ket Administrator, relinquish his base: Provided, how-

ever. That such producer shall thereafter be treated as

a new producer on having a base reallotted to him.

9. Any producer may transfer (a) his base to any

person upon the sale of his herd to such person, (b) any

portion of his base to any person upon a sale of a

corresponding portion of his herd to such person. No

such transfer shall be effective until written notice there-

of is received by the Market Administrator.

10. Any producer whose average monthly delivery of

milk for any three consecutive months is less than

seventy-five (75) per cent of his base will thereby estab-

lish a new base equal to such average monthly delivery.

EXHIBIT C

Schedule of Unfair Trade Practices and

Minimum Resale Prices

1. To eifectuate the purposes of this License and to

aid in the enforcement of the provisions thereof, the

sale of the following articles in the Los Angeles Sales

Area by distributors at prices below the minimum prices
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hereinafter set forth is prohibited. Such minimum prices

shall be as follows:

to

Retail Wholesale Vendors

(cen ts) (cents) (cents)

Grade A Milk (Raw
or Pasteurized)

10 gallon cans 230

3 gallon cans 70 65

2 gallon cans 48 45

1 gallon cans i 26 23

Quarts 9 8 6y2

Pints 6 5 4

Third Quarts 4 3

Half Pints 3 2

Coffee Cream (approxi-

mately 22 percent but-

terfat)

3 gallon cans 275

2 gallon cans 185 •

Quarts 27 25 22

Pints 16 15 13

Half Pints 9y2 8>< 7
i

Table Cream (approxi-

mately 27 percent but-

terfat)

3 gallon cans 335

2 gallon cans 225
.

Quarts 33 30 27

Pints 20 18 16

Half Pints ny2 loy 9
,
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^HIPPING Cream (Ap-

proximately 38 percent

butterfat)

3 gallon cans 450

2 gallon cans 305

Quarts 44 40 37

Pints 25 22 20

Half Pints 15 13/2 12

2. The foregoing price schedule is without prejudice

to the right of any distributor who asserts that such

minimum prices are in excess of the prices necessary to

accomplish the purposes set forth in paragraph 1 of this

exhibit, to a hearing on the question of a modification

of amendment of this License, in accordance with the

applicable General Regulations, Agricultural Adjustment

Administration.

3. The foregoing minimum prices shall not be ap-

plicable to any sales to any public unemployment relief

agency (whether local, state or federal), to any private

unemployment relief agency cooperating with or ac-

credited by any public unemployment relief agency to any

charitable institution or agency, to any hospital in con-

nection with its charitable operations or to any govern-

ment agency (whether local, state or federal) when such

sales are ujx)n competitive bids.

4. No distributor, or its officers, employees, or agents,

shall employ any method or device whereby any article

is sold or offered for sale at below the foregoing mini-

mum prices, whether by discount, rebate, redeemable cer-

tificate, stamps, or tickets, free services or merchandise,
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credit for articles returned, loans or credit outside the

usual course of business, or combining prices for such

articles together with another commodity sold, or by sub-

sidy given for business or assistance in procuring busi-

ness.

EXHIBIT "D"

United States Department of Agriculture

Agricultural Adjustment Administration

Washington, D. C.

I, James K. Knudson, Acting Chief Hearing Clerk of

the United States Department of Agriculture, Agricul-

tural Adjustment Administration, pursuant to General

Regulations, Series 7 thereof, do hereby certify:

1. That there has been filed in the office of the said

Chief Hearing Clerk, a certain document in connection

with a hearing held pursuant to Section 8 (3) of the

Agricultural Adjustment Act, relating to the revocation

and suspension of a certain license, to-wit:

Chas. J. Kurtz, doing business under the

fictitious firm name of Golden West

Creamery Company
Case No. 17-1-4

which said document is now on file in the office of the

Chief Hearing Clerk, and is as follows: Findings of

Fact and Order of the Secretary Signed by H. A. Wal-

lace, Secretary of Agriculture on the 28th day of July,

1934.

2. A true and correct copy of said document is at-

tached hereto.
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Witness my hand and official seal this 28th day of

July, A.D., 1934.

(Seal) James K. Knudson,

Acting Chief Hearing Clerk United States De-

partment of Agriculture Agricultural Adjust-

ment Administration

(Signed) Joseph A. Walsh
Deputy Hearing Clerk.

United States Department of Agriculture

Agricultural Adjustment Administration

Washington, D. C,

In the Matter of Before the

Chas. J. Kurtz, doing business Secretary of

under the fictitious firm name of Agriculture

Golden West Creamery Company Case No. 17-1-4

FINDINGS OF FACT AND ORDER OF THE
SECRETARY

On November 16, 1933, the Secretary of Agriculture

duly issued License No. 17, License for Milk—Los An-

geles Milk Shed, eifective November 20, 1933, and con-

tinuously since said date Charles J. Kurtz, doing busi-

ness under the fictitious firm name of Golden West

Creamery Company, has been a distributor of fluid milk

for consumption in the Los Angeles Sales Area and was

a licensee under said License No. 17 from the effective

date of said License No. 17 until the termination of said

License No. 17 on May 31, 1934.

On February 21, 1934, a written order of the Secre-

tary, as provided for in General Regulations, Series 3,
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Sections 200 and 201, requiring respondent to show cause

on or before the 5th day of March, 1934, why his said

License No. 17 should not be revoked or suspended by

the Secretary, was duly served upon the respondent.

The said Order to Show Cause contained the following

statements of the alleged violations of the terms and

conditions of the license by the respondent:

"(1) That said licensee, his officers, employees and

agents, at divers times since November 20, 1933, has

violated the terms and conditions of said license.

"(2) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 1, of said license by purchasing

fluid milk for distribution as fluid milk in the Los An-

geles Sales Area at prices and under terms and condi-

tions different from those provided for in said paragraph

and as set forth in Exhibit "A" of the license.

"(3) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 3 of said license, in that he has

purchased and distributed fluid milk in violation of the

terms and conditions as set forth in the Production and

Surplus Control Plan provided for in Exhibit "C" of the

license.

"(4) That said licensee, his officers, employees, and

ager^ts, at divers times since November 20, 1933, has

violated Article III, Par. 4 (a) of said license by failing

and refusing to file reports and statements with the

Chairman of the Los Angeles Milk Industry Board, as

provided for in said paragraph.
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"(5) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 4 (b) of said license by pur-

chasing milk from producers for distribution as Grade

**A" market milk in violation of the terms and conditions

of said paragraph.

"(6) That said Licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 4 (b) of said license by pur-

chasing milk from producers for distribution as Grade

"A" market milk in violation of the terms and conditions

of said paragraph, in that he has purchased fluid milk

for consumption in the Los Angeles Sales Area from pro-

ducers without being authorized by said producers to

make the deductions as provided for in said paragraph

of the license, and without making said deductions.

"(7) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 4 (b) of said license by failing

and refusing to pay to the Los Angeles Milk Industry

Board the amounts deducted from producers, as pro-

vided for in said paragraph of the license.

"(8) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 4 (b) of said license by failing

and refusing to pay as a distributor to the Los Angeles

Milk Industry Board the amounts therein required to be

paid by him as a distributor.

"(9) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 4 (c) of said license by pur-
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chasing milk for distribution as Grade "A" market milk

from producers in violation of the terms and conditions

of said paragraph of said license.

"(10) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 4 (c) of said license by pur-

chasing milk for distribution as Grade "A" market milk

from producers in violation of the terms and conditions

of said paragraph of said license, and by failing and re-

fusing to make the payments to the Los Angeles Milk

Industry Board, required by said paragraph of said

license.

"(11) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 4 (d) of said license by failing

and refusing to comply with the terms and conditions of

said paragraph of said license.

"(12) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 5 (a) of said license by failing

and refusing to comply with the terms and conditions of

his license, as set forth in said paragraph.

"(13) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 5 (b) of said license by failing

and refusing to comply with the terms and conditions of

his Hcense, as set forth in said paragraph.

"(14) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 5 (a) and (b) of said license

by purchasing milk for distribution as Grade "A" market
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milk in the Los Angeles Sales Area from producers who

are not members of any of the associations of producers

listed in Par. 4 of Article III of said license without

authorization from such producer to deduct, or cause to

be deducted by the particular association of producers, if

any, of which any such producer is a member, each

month, certain sums therein required to be deducted and

paid to Producers Arbitration Committee, Inc., or to its

successor. Milk Producers, Inc., and without paying said

sums to Milk Producers, Inc.

"(15) That said licensee, his officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Par. 14 of said license by failing

and refusing to comply with the terms and conditions

of his license, as set forth in said j^aragraph."

In response to telegraphic request by counsel for re-

spondent in the above entitled case, the time for filing his

answer to said Order was extended to March 10, upon

the condition that the hearing be held in Los Angeles,

California, on March 16, 1934. Reserving his right to

object to the jurisdiction of the Secretary or to the valid-

ity of the Order to Show Cause, this condition was agree-

able to counsel for respondent, and a voluminous answer,

consisting of twenty-seven pages with attached exhibit,

was filed within the time specified to the charges set forth

in said Order to Show Cause, in accordance with Gen-

eral Regulations, Series 3. In said answer the respon-

dent, after objecting and excepting to the jurisdiction of

the Secretary of Agriculture to hear or determine the

issues presented in this matter, denied each and all of

the allegations contained in the Order to Show Cause and
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alleged numerous specific grounds as matters of defense

to the charges made in said order. This answer is con-

tained in Government Exhibit No. 1 which was submit-

ted for the record made at the hearing.

A hearing was held on March 16, 1934, at 10 o'clock

A. M., in the Assembly Room of the California State

Building, Los Angeles, California, in accordance with

the order of the Secretary, and as agreed to by counsel

for the respondent, before Arthur P. Curran, Esq.,

Presiding Officer, an officer and employee of the United

States Department of Agriculture, duly designated and

appointed by the Secretary. The respondent appeared

and was represented by Attorney Lewis D. Collings,

The Secretary of Agriculture was represented by C. P.

Dorr, Esq., and A. D. Hadley, Esq., of Washington,

D. C.

It was stipulated at the hearing by counsel for all

parties that the alcove entitled case be consolidated with

the cases of Valley Dairy Company, Western Holstein

Farms, Inc., and Lucerne Cream and Butter Company

for the purix)se of the trial, and that in determination

of each case, the testimony applicable to all four cases,

as well as the testimony pertaining to that particular

case, should be considered.

At the outset, counsel for respondent raised certain

objections to the jurisdiction of the Secretary to try

the issues raised by the Order to Show Cause and the an-

swer, which objections were overruled. Various actions

to dismiss the proceedings based on lack of jurisdiction

were also offered by counsel for respondent. After

extended argument by both counsel for respondent and
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counsel for the Government, and upon consideration of

the authorities submitted, the various actions to dismiss

were denied. At said hearing, after objecting to the

introduction of any and all of the testimony to be intro-

duced by counsel for the Secretary, counsel for the re-

spondent participated fully in the proceedings and cross-

examined fully the witnesses produced on behalf of the

Secretary.

After ten full days consumed in the taking of testi-

mony, on April 12, 1934, by agreement of counsel repre-

senting all parties, the hearing was adjourned until such

time as the audit being made of the Los Angeles Milk

Industry Board and Milk Producers, Inc., by representa-

tives of the Comptroller of the Department of Agricul-

ture, was completed. It was stipulated that the audit should

be received in evidence at an adjourned hearing to be

held in Washington in lieu of further cross-examination

of Mr. Evans, Accountant, for the Milk Producers, Inc.,

and that this audit should be considered by the Secre-

tary in arriving at his final determination with respect

to the issues raised herein. However, it was further

agreed that the respondents were to have the privilege

to present such additional evidence as might come to

their attention during the adjournment. Counsel for

the respondents submitted to the auditors a statement of

the various contentions for their consideration in com-

pleting the audit. The auditors considered these various

contentions in making their audit and the audit was

completed as agreed and copies furnished to the parties

herein.
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On May 31, 1934, the Secretary terminated License

No. 17, License for Milk—Los Angeles Milk Shed, effec-

tive on and after 12:01 A. M., Eastern Standard Time,

June 1, 1934. In said order of termination it was pro-

vided that "any and all obligations which have arisen,

or which may hereafter arise in connection therewith,

by virtue of, or pursuant to, such license, shall be deemed

not to be affected, waived, or terminated hereby."

On May 31, 1934, the Secretary duly issued License

No. 57, License for Milk—Los Angeles, California, Sales

Area, effective June 1, 1934, and continuously since said

date Charles J. Kurtz, doing business under the fictitious

firm name of Golden West Creamery Company, has been

engaged in the business of distributing, marketing, or

handling milk or cream as a distributor in the Los An-

geles Sales Area and is a licensee duly licensed under

said License No. 57. In Paragraph 4, Section 7, Article

II, of said License No. 57, it was provided that: "Each

and every distributor shall fulfill any and all of his

obligations which shall have arisen or which may here-

after arise in connection with, by virtue of, or pursuant

to, the License for Milk in the Los Angeles Sales Area,

issued by the Secretary on November 16, 1933."

Pursuant to notice duly served upon the respondents,

and in accordance with the agreement entered into by

the parties on April 12, 1934, the matter came on for

further hearing on June 14, 1934, at Washington, D. C.

Counsel for the respondents and counsel for the Govern-

ment appeared at said adjourned hearing at the time and

place specified in said notice. At the hearing, the audits,

completed by the auditors of the Department of Agri-
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culture, were introduced in evidence. Alter objecting to

the introduction of the audits, which objections were

overruled, counsel for the respondents examined Mr.

Manley, under whose supervision the audits were made,

with respect to various matters contained in the afore-

said audits.

On June 18, 1934, at the adjourned hearing, counsel

for the Secretary moved to amend the Order to Show

Cause, issued in the above entitled case, charging the

respondent with failure to ftilfiU its obligations under

the prior license No. 17, as provided for by Paragraph

4, Section 7, Article II of License No. 57, License for

Milk,—Los Angeles, California, Sales Area, and in con-

nection therewith offered for the record the order of

the Secretary terminating License No. 17 and a certi-

fied copy of the new License No. 57. The order of the

Secretary terminating License No. 17 was admitted in

evidence without objection. Subject to respondent's ob-

jection, the Presiding Officer granted leave to counsel for

the Government to amend the Order to Show Cause and

received in evidence Government Exhibit No. 51 which

was a certified copy of License No. 57. The amendment

to the Order to Show Cause was presented by counsel for

the Secretary and incorporated in the record. There-

upon, counsel for the respondent refused to participate

further in the case and, waiving oral argument upon

the record as thus made, asked permission to file a

brief with respect to the propriety of the granting of

the motion to amend said Order to Show Cause. The

permission was granted and counsel for the respondent

thereupon withdrew from the hearing.
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The fullest opportunity to be heard and to produce

evidence bearing upon the issues presented was afforded

to the Secretary and to the respondent and both said

parties were fully heard. At the close of the hearing

neither counsel for the respondent nor for Government

made any argument but were content to have the de-

cision arrived at upon the record as made and brief filed

therein. The hearing consumed twelve full days.

Thereafter the Presiding Officer made Findings of

Fact and Recommendations and reported the same to

the Secretary together with the record of the proceedings

including the Order to Show Cause, Answer, steno-

graphic report of all the oral testimony and all the docu-

mentary evidence offered and received, and a brief filed

by the respondent with a transcript of all testimony and

documentary evidence offered and received in the afore-

said four consolidated cases, and the briefs filed therein.

Upon the record thus made, the Secretary of Agricul-

ture in addition to the foregoing, makes the following

Specific Findings of Fact:

(1) That the respondent, Charles J. Kurtz, doing

business under the fictitious firm name of Golden West

Creamery Company, has his place of business at Moneta,

California.

(2) That the respondent purchases fluid milk from

producers in the Los Angeles Milk Shed and distributes

said milk for consumption as fluid milk in the Los An-

geles Sales Area.

(3) That the respondent, since the effective date of

License No. 17 and prior thereto, including the period

described in the license as the "production base period,'*
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has been engaged in distributing fluid milk for con-

sumption in the Los Angeles Sales Area and was a

licensee duly licensed under License No. 17 from the

effective date of said License No. 17, November 20,

1933, until the termination of said license on May 31,

1934.

(4) That the respondent, since the effective date of

License No. 57, has been and is in the business of dis-

tributing, marketing and handling milk and cream as a

distributor in the Los Angeles Sales Area and is a

licensee duly licensed under License No. 57.

(5) That in the marketing of fluid milk produced

in the Los Angeles Milk Shed, and in the distribution

of said fluid milk in the Los Angeles Sales Area, both

interstate and intrastate commerce are so inextricably

intermingled that said marketing and distribution of fluid

milk in the Los Angeles Sales Area are in the current

of interstate commerce. And further that intrastate

commerce in such marketing and distribution of fluid

milk in the Los Angeles Sales Area effects, burdens, and

competes with interstate commerce in such marketing

and distribution of fluid milk and of milk products in

such a manner as to bring the distribution and market-

ing of fluid milk within said area in the current of inter-

state commerce and under the power of regulation vested

in the Secretary of Agriculture by the Agricultural Ad-

justment Act, and the business of the respondent in the

marketing and distribution of fluid milk within said

area is such as to bring him within the said current of

interstate commerce.
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(6) That certain producers from whom the respond-

ent purchased fluid milk did, at various times during

the period covered by License No. 17, ship fluid milk to

the surplus plant operated by Milk Producers, Inc., which

is successor to Producers Arbitration Committee, Inc., as

provided for in said License No. 17.

(7) That large quantities of the butter, cheese and

other dairy products manufactured at the surplus plant

operated by Milk Producers, Inc., which is successor to

Producers Arbitration Committee, Inc., from milk de-

livered to said plant by producers within the said area,

were shipped in interstate commerce.

(8) That the Los Angeles Milk Industry Board was

duly organized in accordance with the terms of said

License No. 17: that the said Board was composed of

thirteen members who were properly selected in accord-

ance with the provisions of Exhibit D of said license, all

of which appointments to said Board were approved by

the Secretary, as provided for in said license.

(9) That the said Los Angeles Milk Industry Board

has functioned continuously since its creation in the

performance of its duties, as set forth in said License

No. 17.

(10) That the said Los Angeles Milk Industry Board,

in accordance with the provisions of Exhibit D of the

said License, made certain arrangements to determine

und'Cr the provisions of Paragraph 9 of Exhibit C of

said License No. 17 whether the daily average quantity

of milk sold for consumption as whole milk in the Los

Angeles Sales Area had become so decreased as to ren-

der impractical in its opinion the accounting for such
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variations through adjustments in the base price paid

producers.

(11) That, pursuant to Paragraph 9 of Exhibit C of

License No. 17, the Los Angeles Milk Industry Board

determined that the daily average quantity of milk sold

for consumption in the Los Angeles Sales Area had be-

come so decreased as to render impractical the account-

ing for such variations through adjustments in the base

price as provided for in Paragraph 4, Schedule "C,"

''Establishment of Adjusted Base Price."

(12) That, pursuant to Paragraph 9 of Exhibit C
of License No. 17, Milk Producers, Inc., successor to

Producers Arbitration Committee, Inc., made certain uni-

form decreases for each month in all existing established

bases of producers to the end that the sum total of all

bases adjusted would again approximate in amount the

daily average quantity of milk sold for consumption as

whole milk in the Los Angeles Sales Area.

(13) That the various percentages of scale downs
in existing established bases of producers by said Milk

Producers, Inc., successor to Producers Arbitration Com-
mittee, Inc., for the respective periods were approved

by the Los Angeles Milk Industry Board and by the

Secretary, as provided by Paragraph 9 of Exhibit C of

License No. 17—"Establishment of Adjusted Base

Price."

(14) That the existing established base of each pro-

ducer was determined by Milk Producers, Inc., successor

to Producers Arbitration Committee, Inc., on the basis

of deliveries of producers during the base period March
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16, 1933, to June 15, 1933, both dates inclusive, ascer-

tained from reports of distributors, which include pro-

ducer-distributors, covering deliveries to them or milk

produced by them for this period. The total deliveries

of each producer divided by the number of days in the

base period established the producer's general daily aver-

age base. This general daily average base was scaled

down pursuant to Paragraph 9 of Exhibit C of License

No. 17, to arrive at an adjusted basic average for each

producer for the period. The resultant total was the

quantity that the producer was to deliver or sell as base

milk. Milk delivered or sold in excess of this monthly

base was treated as surplus milk.

(15) That Milk Producers, Inc., successor to Pro-

ducers Arbitration Committee, Inc., was operating the

surplus plant, as provided for in Exhibit C of said

License, accounting to producers delivering milk to it for

the full base price as set forth in said license in respect

to deliveries not in excess of the individual producer's

adjusted base as determined above, and for the surplus

price in respect of deliveries in excess of producer's ad-

justed base.

(16) That the amounts determined by Milk Pro-

ducers, Inc., successor to Producers Arbitration Commit-

tee, Inc., to be due and payable to it by distributors in

the Los Angeles Sales Area, including the respondent,

as surplus deductions, represented the difference be-

tween the base price and the surplus price for the vari-

ous periods here under consideration as provided in said

License No. 17 and were approved by the Los Angeles

Milk Industrv Board.
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(17) That operating statements for the periods

November 20, 1933, to November 30, 1933, December,

1933, January, 1934, and February, 1934, were prepared

from the books and records of Milk Producers, Inc.,

successor to Producers Arbitration Committee, Inc.,

which statements reflect the recorded transactions for

the above named periods and reveal a loss attributable

to the operation of the surplus plant for the periods

above set forth.

(18) That the operating charges incurred by the

surplus plant operated by Milk Producers, Inc., succes-

sor to Producers Arbitration Committee, Inc., were ap-

proved by the proper authorities and represent reasonable

items of expense.

(19) That a charge of Ic per pound of butterfat was

set up for the month of December, 1933, through ad-

justment of the base price for that period with respect

to working capital and that the methods adopted by

Milk Producers, Inc., successor to Producers Arbitra-

tion Committee, Inc., in arriving at the amounts to be

charged to working capital were ratified and approved

by the Los Angeles Milk Industr}^ Board, as provided

by Paragraphs 7 and 8 of Exhibits C—"Establishment

of Adjusted Base Price," of said License No. 17.

(20) That the methods adopted by Milk Producers,

Inc., successor to Producers Arbitration Committee, Inc.,

in arriving at surplus deductions were reasonable and

were approved by the Los Angeles Milk Industry Board

and by the Secretary.

(21) That a small quantity of Grade B milk was

handled by the surplus plant; that in the handling of said
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milk no loss was incurred and that the income from

Grade B milk resulting- from the sale of butter, powdered

skim and other manufactured products arising therefrom

more than offset the price paid for Grade B milk and

the manufacture thereof.

(22) That the Los Angeles Milk Industry Board is

audited monthly by Martin J. Masters, certified public

accountant, Los Angeles, California, which audits indi-

cate that the items of expense incurred by said Board

were proper in effectuating the purposes and principles

embodied in License No. 17.

(23) That said licensee, his employees and agents

in the State of California at divers times since Novem-

ber 20, 1933, has violated Article III, Section 1 of said

License under License No. 17 by purchasing fluid milk

for distribution under terms and conditions other than

those set forth in Exhibit A of said License.

(24) That the respondent failed to file, prior to the

5th day of each month, with the Chairman of the Los

Angeles Milk Industry Board, a statement of the quantity

of milk purchased from each producer, as provided for

by Paragraph 4 (a) of Article III of said Liv:ense.

(25) That, pursuant to P'aragraph 4 \h) of said

License, the Los Angeles Milk Industry Board made a

determination that distributors be billed at the rate of

}4c-per pound butterfat contained in the milk purchased

by distributors and 34c per pound butterfat -for all milk

distributed.

(26) That the respondent purchased fluid milk for

distribution as Grade A market milk, from producers
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without obtaining the authorization of such producers to

pay over to the Los Angeles Milk Industry Board

amounts of j^c for each pound of butterfat contained

in said milk purchased by the respondent, determined by

said board to be payable to it, and failed and refused

to pay over said amounts to said Board.

(27) That the respondent was billed monthly for

the above amounts determined by the Los Angeles Milk

Industry Board to be due under Paragraph 4 (b) of

Article III of said License, and subsequently corrected

billings with respect to the foregoing periods were sent

to the respondent in respect of the amounts determined

by the Los Angeles Milk Industry Board to be due undei"

Paragraph 4 (b) of Article III of said License.

(28) That the respondent failed to pay over to the

Los Angeles Milk Industry Board the amount of %c
as a distributor, for each pound of butterfat contained

in the milk distributed by said respondent, as provided

by Paragraph 4 (b) of Article III of said License.

(29) That, pursuant to provisions of Paragraph (4)

(c) of Article III of said license, the Los Angeles Milk

Industry Board made a determination each month of the

average amount of the deductions which the members

of the associations therein named authorized the dis-

tributors to pay over to such associations in behalf of

their respective members, for the purpose of determining

an amount to be paid equal to said average by producers

not members of the associations therein named to the

Los Angeles Milk Industry Board; that said determina-

tions were corrected in accordance with reports submitted

to it by said associations.
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(30) That the said respondent purchased milk for

distribution as Grade A market milk from producers not

members of the associations therein named without ob-

taining the authorization of such producers to pay over

to the Los Angeles Milk Industry Board the amounts

determined by the Los Angeles Milk Industry Board

under Paragraph 4 (c) as due and payable to it.

(31) That the said respondent was billed monthly

for the amounts determined to be due by the Los An-

geles Milk Industry Board under Paragraph 4 (c) of

Article III of said license; and later was furnished

with corrected billings with respect to said amounts; that

the respondent failed to pay over to the Los Angeles Milk

Industry Board said corrected amounts so determined

by said Board to be payable to it.

(32) That the respondent has failed to pay and has

not paid to the Los Angeles Milk Industry Board the

deductions required in accordance with the provisions of

Paragraph 4 (b) and Paragraph 4 (c) of Article III of

said License which payments were required to be made

at the time for making payments to producers for milk

purchased pursuant to Paragraph 4 (d) of said License

No. 17.

{ZZ) That the respondent purchased milk for dis-

tribution as Grade A market milk from the producers

who were not members of the associations listed in Para-

graph 4 of Article III of said license and that the re-

spondent did not and has not secured the authorization

of such producers to deduct as surplus deductions each

month the amounts required to be deducted in accord-
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ance with the provisions of Paragraph 5 (b) of Article

III of said License.

(34) That the Los Angeles Milk Industry Board

made a determination of the amounts due and payable

to the Milk Producers, Inc., as surplus deductions.

(35) That the respondent was billed monthly for

the amounts determined to be payable as surplus deduc-

tions to Milk Producers, Inc., as provided for by Para-

graph 5 (b) of Article III of said license, and that,

subsequently, corrected billings were sent to the re-

spondent with respect to the amounts due and payable

as surplus deductions to Milk Producers, Inc., successor

to Producers Arbitration Committee, Inc.

(36) That the respondent failed to pay the sums

estimated as surplus deductions to Milk Producers, Inc.,

successor to Producers Arbitration Committee, Inc., for

each month, as provided for by Paragraph 5 (b) of

Article III and Exhibit C of said License.

(37) That the failure by the respondent to comply

with each and all of the aforesaid provisions of License

No. 17 constitutes a violation of the respective provisions

of said License No 17 and also constitutes a violation

of Paragraph 4, Section 7, Article II of License No. 57,

License for Milk—Los Angeles, California, Sales Area.

CONCLUSION
Based upon the foregoing Findings of Fact I hereby

determine and conclude that the facts and circumstances

proved in this case establish and prove the charges Nos.

1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, and 13 of the said Order

to Show Cause and prove the violations by the respond-
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ent of License No. 17, as charged therein, and therefore

estabHsh and prove violations by the respondent of

Article II, Section 7, Paragraph 4 of License No. 57 as

charged in the amendment to the Order to Show Cause.

I further determine that any one of said violations

of License No. 17 so established and proved warrants

independently the revocation of the license of the re-

spondent under License No. 57.

ORDER
The Secretary of Agriculture hereby issues the fol-

lowing Order:

It Is Hereby Ordered that the License of Charles J.

Kurtz, doing business under the fictitious firm name of

Golden West Creamery Company under License No. 57,

License for Milk, Los Angeles, California, Sales Area,

])e and it is hereby revoked.

It Is Further Ordered that this Order shall become

effective on and after 6:00 P. M., Pacific Time on the

28th day of July, 1934.

It Is Further Ordered that a copy of this Order be

served on Charles J. Kurtz, doing business under the

fictitious firm name of Golden West Creamery Company,

by depositing the same in the United States mail regis-

tered and addressed to Charles J. Kurtz, at his last known

address, to wit: Moneta, California.

In Witness Whereof I have hereunto set my hand

and caused the official seal of the Department of Agri-

culture to be affixed hereto in the City of Washington,

District of Columbia, this 28th day of July, 1934.

(Seal) (Signed.) H. A. Wallace

Secretary of Agriculture.
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EXHIBIT "E"

United States Department of Agriculture

Agricultural Adjustment Administration

Washington, D. C.

I, James K. Knudson, Acting Chief Hearing Clerk of

the United States Department of Agriculture, Agricul-

tural Adjustment Administration, pursuant to General

Regulations, Series 7 thereof, do hereby certify:

1. That there has been filed in the office of the said

Chief Hearing Clerk, a certain document in connection

with a hearing held pursuant to Section 8 (3) of the

Agricultural Adjustment Act, relating to the revocation

and suspension of a certain license, to-wit:

Western Holstein Farms, Inc.

a California corporation Case No. 17-1-5

which said document is now on file in the office of the

Chief Hearing Clerk, and is as follows: Findings of

Fact and Order of the Secretary signed by the Secretary

of Agriculture, H. A. Wallace, on this 28th day of

July, 1934.

2. A true and correct copy of said document is at-

tached hereto.

Witness my hand and official seal this 28th day of

July, A. D., 1934.

Seal James K. Knudson,

Acting Chief Hearing Clerk

United States Department of Agriculture

Agricultural Adjustment Administration

(Signed) Joseph A. Walsh

Deputy Hearing Clerk
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United States Department of Agriculture

Agricultural Adjustment Administration

Washington, Di C.

In the Matter of Before the

Western Holstein Farms, Inc., Secretary of

a California corporation Agriculture

Case No. 17-1-5

FINDINGS OF FACT AND ORDER OF THE
SECRETARY

On November 16, 1933, the Secretary of Agriculture

duly issued License No. 17, License for Milk—Los An-

geles Milk Shed, effective November 20, 1933, and con-

tinuously since said date Western Holstein Farms, Inc.,

a California corporation, has been a distributor of fluid

milk for consumption in the Los Angeles Sales Area

and v^as a licensee under said License No. 17 from the

effective date of said License No. 17 until the termina-

tion of said License No. 17 on May 31, 1934.

On February 21, 1934, a written order of the Secre-

tary, as provided for in General Regulations, Series 3,

Sections 200 and 201, requiring respondent to show

cause on or before the 5th day of March, 1934, why its

License No. 17 should not be revoked or suspended by

the Secretary, was duly served upon the respondent.

The said Order to Show Cause contained the following

statements of the alleged violations of the terms and

conditions of the license by the respondent:

"(1) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated the terms and conditions of said license.
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"(2) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 1 of said license, by pur-

chasing fluid milk for distribution as fluid milk in the

Los Angeles Sales Area at prices and under terms and

conditions different from those provided for in said para-

graph and as set forth in Exhibit *A' of the license.

**(3) That said licensee, its officers, employees and

agents, at divers times since Novem1)er 20, 1933, has

violated Article III, paragraph 3 of the license, in that

it has purchased and distributed fluid milk in violation

of the terms and conditions as set forth in the Produc-

tion and Surplus Control Plan provided for in Exhibit

'C of the license.

"(4) That said licensee, its officers, employees and

agents, at divers times since November 20. 1933, has

violated Article III, paragraph 4 (a) of the license, by

failing and refusing to file reports and statements with

the Chairman of the Los Angeles Milk Industry Board,

as provided for in said paragraph of the license.

"(5) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (b) of said license, by

purchasing milk from producers for distribution as

Grade A Market Milk in violation of the terms and con-

ditions of said paragraph.

"(6) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (h) of said license,

by purchasing milk from producers for distribution as

Grade A Market Milk in violation of the terms and con-
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ditions of said paragraph, in that it has purchased fluid

milk for consumption in the Los Angeles Sales Area

from producers without being authorized by said pro-

ducers to make the deductions as provided for in said

paragraph of the license, and without making said de-

ductions.

"(7) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (b) of said license,

by failing and refusing to pay to the Los Angeles Milk

Industry Board the amounts deducted from such pro-

ducers, as provided for in said paragraph of the license.

"(8) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (b) of said license, by

failing and refusing to pay as a distributor to the Los

Angeles Milk Industry Board the amounts therein re-

quired to be paid by said licensee as a distributor.

"(9) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (b) of said license, by

failing and refusing to deduct and pay over to the Los

Angeles Milk Industry Board the amounts therein pro-

vided to be deducted and paid over for each pound of

butter fat contained in milk produced by said licensee.

''(10) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (c) of said license, by

purchasing milk for distribution as Grade A Market

Milk from producers in violation of the terms and con-

ditions of said paragraph of the license.
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*'(11) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (c) of said license, by

purchasing milk for distribution as Grade A Market

Milk from producers in violation of the terms and con-

ditions of said paragraph of the license, and I)y failing

and refusing to make the payments to the Los Angeles

Milk Industry Board required by said paragraph of said

license.

"(12) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (d) of said license, by

failing and refusing to comply with the terms and con-

ditions of said paragraph of said license.

"(13) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (a) of said license, by

failing and refusing to comply with the terms and con-

ditions of its license as set forth in said paragraph.

"(14) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (b) of said license, by

failing and refusing to comply with the terms and con-

ditions of its license as set forth in said paragraph.

"(15) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (a) and (b) of said

license, by purchasing milk for distribution as Grade "A"

Market Milk in the Los Angeles Sales Area from pro-

ducers who are not members of any of the associations

of producers listed in Paragraph 4 of Article III of said
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license without authorization from such producers to

deduct, or cause to be deducted by the particular associa-

tion of producers, if any, of which any such producer is

a member, each month, certain sums therein required to

be deducted and paid to Producers Arbitration Commit-

tee, Inc., or to its successor, Milk Producers, Inc., and

without paying said sums to Milk Producers, Inc.

"(16) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (c) of said license, by

failing and refusing to comply with the terms and con-

ditions of its license as set forth in said paragraph.

"(17) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (c) of said license, by

failing and refusing to pay each month to Producers

Arbitration Committee, Inc., or its successor. Milk Pro-

ducers, Inc., certain sums therein required to be paid,

based upon the said licensee's production of milk for dis-

tribution by said licensee as Grade "A" Market Milk in

the Los Angeles Sales Area.

"(18) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 14 of said license, by

failing and refusing to comply with the terms and con-

ditions of its license as set forth in said paragraph."

In response to a telegraphic request by counsel for

respondent in the above entitled case, the time for filing

its answer to said Order was extended to March 10,

1934, upon the condition that the hearing be held in

Los Angeles, California, on March 16, 1934. Reserving
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its right to object to the jurisdiction of the Secretary

or to the vaHdity of the Order to Show Cause, this con-

dition was agreeable to counsel for respondent, and a

voluminous Answer, consisting of twenty-six pages with

an attached exhibit, was filed within the time specified

to the charges set forth in said Order to Show Cause,

in accordance with General Regulations, Series 3. In

said Answer the respondent, after objecting and except-

ing to the jurisdiction of the Secretary of Agriculture to

hear or determine the issues presented in this matter,

denied each and all of the allegations contained in the

Order to Show Cause and alleged numerous specific

grounds as matters of defense to the charges made in

said order. This Answer is contained in Government

Exhibit No. 1 which was submitted for the record made

at the hearing.

A hearing was held on March 16, 1934, at 10 o'clock

A. M., in the Assembly Room of the California State

Building, Los Angeles, California, in accordance with

the order of the Secretary, and as agreed to by counsel

for the respondent, before Arthur P. Curran, Esq., Pre-

siding Officer, an officer and employee of the United

States Department of Agriculture, duly designated and

appointed by the Secretary. The respondent appeared

and was represented by attorney, Lewis D. Collings.

The Secretary of Agriculture was represented by C. P.

Dorr, Esq., and A. D. Hadley, Esq., of Washington,

D. C.

It was stipulated at the hearing by counsel for all

parties that the above entitled case be consolidated with

the cases of Charles J. Kurtz, doing business under the
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fictitious firm name of Golden West Creamery Company,

Valley Dairy Company, and Lucerne Cream and Butter

Company, for the purpose of the trial, and that in de-

termination of each case, the testimony applicable to all

four cases, as well as the testimony pertaining to that

particular case, should be considered.

At the outset, counsel for respondent raised certain

objections to the jurisdiction of the Secretary to try the

issues raised by the Order to Show Cause and the An-

swer, which objections were overruled. Various motions

to dismiss the proceedings based on lack of jurisdiction

were also ofifered by counsel for respondent. After ex-

tended argximent by both coimsel for respondent and

counsel for the Government, and upon consideration of

the authorities submitted, the various motions to dismiss

were denied. At said hearing, after objecting to the in-

troduction of any and all of the testimony to be intro-

duced by counsel for the Secretary, counsel for the re-

spondent participated fully in the proceedings and cross-

examined fully the witnesses produced on behalf of the

Secretary.

After ten full days consumed in the taking of testi-

mony, on April 12, 1934, by agreement of counsel repre-

senting all parties, the hearing was adjourned until such

time as the audit being made of the Los Angeles Milk

Industry Board and Milk Producers, Inc., by repre-

sentatives of the comptroller of the Department of Agri-

culture, was completed. It was stipulated that the audit

should be received in evidence at an adjourned hearing

to be held in Washington in lieu of further cross-ex-

amination of Mr. Evans, Accountant for the Milk Pro-
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ducers, Inc., and that this audit should be considered by

the Secretary in arriving at his final determinations with

respect to the issues raised herein. However, it was

further agreed that the respondents were to have the

privilege to present such additional evidence as might

come to their attention during the adjournment. Counsel

for the respondents submitted to the auditors a state-

ment of the various contentions for their consideration

in completing the audit. The auditors considered these

various contentions in making their audit and the audit

was completed as agreed and copies furnished to the

parties herein.

On May 31, 1934, the Secretary terminated License

No. 17, License for Milk—Los Angeles Milk Shed, effec-

tive on and after 12:01 A. M., Eastern Standard Time,

June 1, 1934. In said order of termination it was pro-

vided that "any and all obligations which have arisen,

or which may hereafter arise in connection therewith, by

virtue of, or pursuant to, such license, shall be deemed

not to be effected, waived, or terminated hereby."

On May 31, 1934, the Secretary duly issued License

No. 57, License for Milk—Los Angeles, California, Sales

Area, effective June 1, 1934, and continuously since said

date the Western Holstein Farms, Inc., a California

corporation, has been engaged in the business of dis-

tributing, marketing, or handling milk or cream as a

distributor in the Los Angeles Sales Area and is a

licensee duly licensed under said License No. 57. In

Paragraph 4, Section 7, Article II, of said License No.

57 it was provided that: "Each and every distributor

shall fulfill any and all of his obligations which
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shall have arisen or which may hereafter arise in con-

nection with, by virtue of, or pursuant to, the License

for Milk in the Los Angeles Sales Area issued by the

Secretary on November 16, 1933."

Pursuant to notice duly served upon the respondents,

and in accordance with the agreement entered into by

the parties on April 12, 1934, the matter came on for

further hearing on June 14, 1934, at Washington, D. C.

Counsel for the respondents and counsel for the Govern-

ment appeared at said adjourned hearing at the time and

place specified in said notice. At the hearing, the audits,

completed by the auditors of the Department of Agri-

culture, were introduced in evidence. After objecting

to the introduction of the audits, which objections were

overruled, counsel for the respondents examined Mr.

Manley, under whose supervision the audits were made,

with respect to various matters contained in the afore-

said audits.

On June 18, 1934, at the adjourned hearing, counsel

for the Secretary moved to amend the Order to Show

Cause, issued in the above entitled case, charging the

respondent with failure to fulfill its obligations under the

prior License No. 17, as provided for by Paragraph 4,

Section 7, Article II of License No. 57, License for Milk

—Los Angeles, California, Sales Area, and in connec-

tion therewith offered for the record the order of the

Secretary terminating License No. 17 and a certified

copy of the new License No. 57. The order of the

Secretary terminating License No. 17 was admitted in

evidence without objection. Subject to respondent's ob-

jection, the Presiding Officer granted leave to counsel
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for the Government to amend the Order to Show Cause

and received in evidence Government Exhibit No. 51

which was a certified copy of License No. 57, The

amendment to the Order to Show Cause was presented

by counsel for the Secretary and incorporated in the

record. Thereupon, counsel for the respondent refused

to participate further in the case and, waiving oral argu-

ment upon the record as thus made, asked permission to

file a brief with respect to the propriety of the granting

of the motion to amend said Order to Show Cause. The

permission was granted and counsel for the respondent

thereupon withdrew from the hearing.

The fullest opportunity to be heard and to produce

evidence bearing upon the issues presented was afforded

to the Secretary and to the respondent and both said

parties were fully heard. At the close of the hearing

neither counsel for the respondent nor for the Govern-

ment made any argxmient but were content to have the

decision arrived at upon the record as made and brief

filed therein. The hearing consumed twelve full days.

Thereafter the Presiding Officer made Findings of Fact

and Recommendations and reported the same to the Sec-

retary together with the record of the proceedings, in-

cluding the Order to Show Cause, Answer, stenographic

report of all the oral testimony and all the documentary

evidence offered and received, and a brief filed by the

respondent, with a transcript of all testimony and docu-

mentary evidence offered and received in the aforesaid

four consolidated cases, and the briefs filed therein.

Upon the record thus made, the Secretary of Agri-

culture, in addition to the foregoing, makes the following

Specific Findings of Fact:
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( 1
) That the respondent, Western Holstein Farms,

Inc., is a CaHfornia corporation whose address is 3402

South Avalon Boulevard, Los Angeles, California.

(2) That the respondent purchases fluid milk from

producers in the Los Angeles Milk Shed and distributes

said milk for consumption in the Los Angeles Sales Area

and also has a production of its own of milk produced

in the Los Angeles Milk Shed which it distributes for

consumption as fluid milk in the Los Angeles Sales Area.

(3) That the respondent, since the effective date of

License No. 17 and prior thereto, including the period

described in the License as the "production base period,"

has been engaged in distributing fluid milk for consump-

tion in the Los Angeles Sales Area and was a licensee

duly licensed under License No. 17 from the effective

date of said License No. 17, November 20, 1933, until

the termination of said License on May 31, 1934.

(4) That the respondent, since the effective date of

License No. 57, has been and is in the business of dis-

tri])uting, marketing and handling milk and cream as a

distributor in the Los Angeles Sales Area and is a

licensee duly licensed under License No. 57.

(5) That in the marketing of fluid milk produced in the

Los Angeles Milk Shed and in the distribution of said

fluid milk in the Los Angeles Sales Area, both interstate

and intrastate commerce are so inextricably intermingled

that said marketing and distribution of fluid milk in the

Los Angeles Sales Area are in the current of interstate

commerce. And further that intrastate commerce in

such marketing and distribution of fluid milk in the Los

Angeles Sales Area effects, burdens, and comperes with
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interstate commerce in such marketing and distribution

of fluid milk and of milk products in such a manner as

to bring the distribution and marketing of fluid milk

within said area in the current of interstate commerce

and under the power of regulation vested in the Secre-

tary of Agriculture by the Agricultural Adjustment Act,

and the business of the respondent in the marketing and

distribution of fluid milk within said area is such as to

bring it within the said current of interstate commerce.

(6) (That large quantities of the butter, cheese and

other dairy products manufactured at the surplus plant

operated by Milk Producers, Inc., which is successor to

Producers Arbitration Committee, Inc., from milk de-

livered to said plant by producers within the said area,

were shipped in interstate commerce,

(7) That the Los Angeles Milk Industry Board was

duly organized in accordance with the terms of said

License No. 17; that the said Board was composed of

thirteen members who were properly selected in accord-

ance with the provisions of Exhibit D of said License, all

of which appointments to said Board were approved by

the Secretary, as provided for in said License.

(8) That the said Los Angeles Milk Industry Board

has functioned continuously since its creation in the per-

formance of its duties, as set forth in said License

No. 17.

(9) That the said Los Angeles Milk Industry Board,

in accordance with the provisions of Exhibit D of the

said License, made certain arrangements to determine

under the provisions of Paragraph 9 of Exhibit C of

said License No. 17 whether the daily average quantity
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of milk sold for consumption as whole milk in the Los

Angeles Sales Area had become so decreased as to ren-

der impractical in its opinion the accounting for such

variations through adjustments in the base price paid

producers.

(10) That pursuant to Paragraph 9 of Exhibit C of

License No. 17, the Los Angeles Milk Industry Board

determined that the daily average quantity of milk sold

for consumption in the Los Angeles Sales Area had be-

come so decreased as to render impractical the account-

ing for such variations through adjustments in the base

price as provided for in Paragraph 4, Schedule "C,"

''Establishment of Adjudged Base Price."

(11) That pursuant to Paragraph 9 of Exhibit C

of License No. 17, Milk Producers, Inc., successor to

Producers Arbitration Committee, Inc., made certain

uniform decreases for each month in all existing estab-

lished bases of producers to the end that the sum total

of all bases adjusted would again approximate in amount

the daily average quantity of milk sold for consumption

as whole milk in the Los Angeles Sales Area.

(12) That the various percentages of scale downs in

existing established bases of producers by said Milk

Producers, Inc., successor to Producers Arbitration Com-

mittee, Inc., for the respective periods were approved

by the Los Angeles Milk Industry Board and by the

Secretary, as provided ])y Paragraph 9 of Exhibit C of

License No. 17—"Establishment of Adjusted Base

Price."

(13) That the existing established base of each pro-

ducer was determined bv Milk Producers, Inc., successor
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to Producers Arbitration Committee, Inc., on the l)asis

of deliveries of producers during the base period March

16, 1933 to June 15, 1933, both dates inclusive, ascer-

tained from reports of distributors, which include pro-

ducer-distributors, covering- deliveries to them or milk

produced by them for this period. The total deliveries of

each producer divided by the number of days in the base

period established the producer's general daily average

base. This general daily average base was scaled down,

pursuant to Paragraph 9 of Exhibit C of License No.

17, to arrive at an adjusted basic average for each pro-

ducer for the period. The resultant total was the

quantity that the producer was to deliver or sell as base

milk. Milk delivered or sold in excess of this monthly

base was treated as surplus milk.

(14) That Milk Producers, Inc., successor to Pro-

ducers Arbitration Committee, Inc., was operating the

surplus plant, as provided for in Exhibit C of said

License, accounting to producers delivering milk to it for

the full base price as set forth in said License in re-

spect of deliveries not in excess of the individual pro-

ducer's adjusted base as determined above, and for the

surplus price in respect of deliveries in excess of pro-

<lucer's adjusted base.

(15) That the amounts determined by Milk Pro-

ducers, Inc., successor to Producers Arbitration Com-

mittee, Inc., to be due and payable to it by distributors

in the Los Angeles Sales Area, including the respondent,

as surplus deductions, represented the difference between

the base price and the surplus price for the various

periods here under consideration as provided in said
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License No. 17, and were approved by the Los Angeles

Milk Industry Board.

(16) That operating- statements for the periods No-

vember 20, 1933, to November 30, 1933, December, 1933,

January, 1934, and February, 1934, were prepared from

the books and records of Milk Producers, Inc., successor

to Producers Arbitration Committee, Inc., which state-

ments reflect the recorded transactions for the above

named periods and reveal a loss attributable to the opera-

tion of the surplus plant for the periods above set forth.

(17) That the operating charges incurred by the

surplus plant operated by Milk Producers, Inc., successor

to Producers Arbitration Committee, Inc., were approved

by the proper authorities and represent reasonable items

of expense.

(18) That a charge of Ic per pound of butterfat was

set up for the month of December, 1933, through ad-

justment of the base price for that period with respect

to working capital and that the methods adopted by Milk

Producers, Inc., successor to Producers Arbitration Com-

mittee, Inc., in arriving at the amounts to be charged

to working capital were ratified and approved by the

Los Angeles Milk Industry Board, as provided by Para-

graphs 7 and 8 of Exhibit C—"Establishment of Ad-

justed Base Price", of said License No. 17.

(19) That the methods adopted by Milk Producers,

Inc., successors to Producers Arbitration Committee,

Inc., in arriving at surplus deductions were reasonable

and were approved by the Los Angeles Milk Industry

Board and by the Secretary.
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(20) That a small quantity of Grade B Milk was

handled by the surplus plant; that in the handling of

said milk no- loss was incurred and that the income from

Grade B milk resulting from the sale of butter, powdered

skim and other manufactured products arising there-

from more than offset the price paid for Grade B milk

and the manufacture thereof.

(21) That the Los Angeles Milk Industry Board is

audited monthly by Martin J. Masters, certified public

accountant, Los Angeles, California, which audits indi-

cate that the items of expense incurred by said Board

were proper in effectuating the purposes and principles

embodied in License No. 17.

(22) That said licensee, its officers, employees and

agents in the State of California at divers times since

November 20, 1933, has violated Article III, Section 1

of said License under License No. 17 by purchasing fluid

milk for distribution under terms and conditions other

than thoise set forth in Exhibit A of said License.

(23) That the respondent failed to file, prior to the

5th day of each month, with the Chairman of the Los

Angeles Milk Industry Board, a statement of (a) the

quantity of milk purchased from each producer, and

(b) the quantity produced and sold as fluid milk, as

provided for by Paragraph 4 (a) of Article III of said

License.

(24) That, pursuant to Paragraph' 4 (b) of said

License, the Los Angeles Milk Industry Board made a

determination that distributors be billed at the rate of

54c per ix)und butterfat contained in the milk pur-
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chased b}^ distributors and ^c per pound butterfat for

all milk distributed.

(25) That the respondent purchased fluid milk, for

distribution as Grade A market milk, from producers

without obtaining the authorization of such producers

to pay over to the Los Angeles Milk Industry Board

amounts of ^c for each pound of butterfat contained

in said milk purchased l)y the respondent, determined

by said Board to be payable to it, and failed and re-

fused to pay over to said Board said amount and also

an additional amount of 34 c for each pound of butter-

fat contained in milk produced by it.

(26) That the respondent was billed monthly for

the. above amounts determined by the Los Angeles Milk

Industry Board to be due under Paragraph 4 (b) of

Article III of said License ,and subsequently corrected

billings with respect to the foregoing periods were sent

to the respondent in respect of the amounts determined

by the Los Angeles Milk Industry Board to be due

under Paragraph 4 (b) of Article III of said License.

(27) That the respondent failed to pay over to the

Los Angeles Milk Industry Board the amount of ^c, as

a distributor, for each pound of butterfat contained in

the milk distributed by said respondent, as provided by

Paragraph 4 (b) of Article III of said License.

(28) That, pursuant to provisions of Paragraph 4

(c) of Article III of said License, the Los Angeles Milk

Industry Board made a determination each month of

the average amount of the deduction which the mem-

bers of the association therein named authorized the

distributors to pay over to such associations in behalf
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of their respective members, for the purpose of determ-

ining an amount to be paid equal to said average by pro-

ducers not members of the associations therein named

to the Los Angeles Milk Industry Board; that said

determinations were corrected in accordance with re-

ports submitted to it by said associations.

(29) That the said respondent purchased milk for

distribution as Grade A Market milk from producers not

members of the associations therein named without ob-

taining the authorization of such producers to jmy over

to the Los Angeles Milk Industry Board the amounts

determined by the Los Angeles Milk Industry Board

imder Paragraph 4 (c) as due and payable to it.

(30) That the said respondent was billed monthly

for the amounts determined to be due by the Los Angeles

Milk Industry Board under Paragraph 4 (c) of Article

III of said License; and later was furnished with cor-

rected billings with respect to said amounts: that the

respondent failed to pay over to the Los Angeles Milk

Industry Board said corrected amounts so determined

by said Board to be payable to it.

(31) That the respondent has failed to pay and has

not paid to the Los Angeles Milk Industry Board the

deductions required in accordance with the provisions

of Paragraph 4 (b) and Paragraph 4 (c) of Article

III of said License, which payments were required to be

made at the time for making payments to producers for

milk purchased, pursuant to Paragraph 4 (d) of said

License No. 17.

(32) That the respondent purchased milk for distri-

bution as Grade A Market Milk from the producers who
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were not members of the associations listed in Para-

graph 4 of Article III of said License and that the

respondent did not and has not secured the authoriza-

tion of such producers to deduct as surplus deductions

each month the amounts required to be deducted in

accordance with the provisions of Paragraph 5 (b) of

Article III of said License.

{ZZ) That the Los Angeles Milk Industry Board

made a determination of the amounts due and payable

to Milk Producers, Inc., as surplus deductions.

(34) That the respondent was billed monthly for the

amounts determined to be payable as surplus deduc-

tions to Milk Producers, Inc., as provided for by Para-

graph 5 (b) and Paragraph 5 (c) of Article III of

said License, and that subsequently corrected billings

were sent to the respondent with respect to the amounts

due and payable as surplus deductions to Milk Producers,

Inc., successors to Producers Arbitration Committee, Inc.

(35) That the respondent failed to pay the sums esti-

mated as surplus deductions to Milk Producers, Inc., suc-

cessors to Producers Arbitration Committee, Inc., for

each month, as provided for by Paragraph 5 (b) and

Paragraph 5 (c) of Article III and Exhibit C of said

License.

(36) That the failure by the respondent to comply

with .each and all of the aforesaid provisions of License

No. 17 constitutes a violation of the respective pro-

visions of said License No. 17 and also constitutes a

violation of Paragraph 4, Section 7, Article II of License

No. 57, License for Milk—Los Angeles, California, Sales

Area.
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CONCLUSION
Based upon the foregoing Findings of Fact I hereby

determine and conclude that the facts and circumstances

proved in this case establish and prove the charges Nos.

(1), (2), (3), (4), (5), (6), (7), (8), (9), (10), (11),

(12), (14), (16) and (17), of the said Order to Show

Cause, and prove the violations by the respondent of

License No. 17, as charged herein, and, therefore, estab-

*lish and prove violation by the respondent of Article

II, Section 7, Paragraph 4 of License No. 57, as charged

in the amendment to the Order to Show Cause.

I further determine that any one of said violations so

established and proved warrants independently the revo-

cation of the license of the respondent u«der License

No. 57.

ORDER
The Secretary of Agriculture hereby issues the follow-

ing Order:

It Is Hereby Ordered that the License of Western

HoLSTEiN Farms, Inc., a California corporation, under

License No. 57, License for Milk—Los Angeles, Cali-

fornia, Sales Area, be and it is hereby revoked.

It Is Further Ordered that this Order shall become

effective on and after 6:00 P. M. Pacific Time, on the

28 day of July, 1934.

It Is Further Ordered that a copy of this order be

served on Western Holstein Farms, Inc., a Califor-

nia corporation, by depositing the same in the United

States mail registered and addressed to Western Hol-

stein Farms., Inc., at its last known address, to-wit:

3402 South Avalon Boulevard, Los Angeles, California.
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In Witness Whereof, I have hereunto set my hand

and caused the official seal of the United States Depart-

ment of Agriculture to be affixed in the City of Wash-

ington, D. C. this 28th day of July, 1934.

(Signed) H. A. Wallace,

(Seal) Secretary of Agriculture.

EXHIBIT "F'

United States Department of Agriculture

Agricultural Adjustment Administration

Washington, D. C.

I, James K. Knudson, Acting Chief Hearing Clerk of

the United States Department of Agriculture, Agricul-

tural Adjustment Administration, pursuant to General

Regulations, Series 7 thereof, do hereby certify:

1. That there has been filed in the office of the said

Chief Hearing Clerk, a certain document in connection

with a hearing held pursuant to Section 8 (3) of the

Agricultural Adjustment Act, relating to the revocation

and suspension of a certain license, to-wit:

VALLEY DAIRY CO., INC.,

A California Corporation. Case No. 17-1-7

which said document is now on file in the office of the

Chief Hearing Clerk, and is as follows: Findings of

Fact and Order of the Secretary signed by the Secre-

tary of Agriculture, H. A. Wallace, on this 28th day

of July, 1934.

2. A true and correct copy of said document is at-

tached hereto.
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Witness my hand and official seal this 28th day of

July, A. D, 1934.

James K. Knudson,

Acting Chief Hearing Clerk

(Seal) United States Department of Agriculture

Agricultural Adjustment Administration

(Signed) Joseph A. Walsh

Deputy Hearing Clerk

United States Department of Agriculture

Agricultural Adjustment Administration

Washington, D. C.

In the Matter of Before the

Valley Dairy Co., Inc., Secretary of

A California Corporation Agriculture

Case No. 17-1-7

FINDINGS OF FACT AND ORDER OF
THE SECRETARY

On November 16, 1933, the Secretary duly issued

License No. 17, License for Milk—Los Angeles Milk

Shed, effective November 20, 1933, and continuously

since said date Valley Dairy Co., Inc., a California cor-

poration, has been a distributor of fluid milk for con-

sumption in the Los Angeles Sales Area and was a

licensee under said License No. 17 from the effective

date of said License No. 17 until the termination of said

License No. 17 on May 31, 1934.

On February 21, 1934, a written order of the Secre-

tary, as provided for in General Regulations, Series 3,

Sections 200 and 201, requiring respondent to show cause

on or before the 5th day of March, 1934, why its said
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license under License No. 17 should not be revoked or

suspended by the Secretary, was duly served upon the

respondent.

The said Order to Show Cause contained the follow-

ing statements of the alleged violations of the terms and

conditions of the license by the respondent:

(1) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has vio-

lated the terms and conditions of said license.

(2) That said licensee, its officers, employees and

agents, has at divers times since November 20, 1933,

violated Article III, paragraph 1 of said license, by pur-

chasing fluid milk for distribution as fluid milk in the

Los Angeles Sales Area at prices and under terms and

conditions different from those provided for in said

paragraph and as set forth in Exhibit "A" of the license.

(3) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 3 of said license, in that

it has purchased and distributed fluid milk in violation

of the terms and conditions as set forth in the Produc-

tion and Surplus Control Plan as provided for in Exhibit

"C" of the license.

(4) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has vio-

lated Article III, paragraph 4 (b) of said license by

purchasing milk from producers for distribution as Grade

A Market Milk in violation of the terms and conditions

of said paragraph of the license.

(5) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has
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violated Article III, paragraph 4 (b) of said license by-

purchasing milk from producers for distribution as

Grade A Market Milk in violation of the terms and

conditions of said paragraph, in that it has purchased

fluid milk for consumption in the Los Angeles Sales

Area from producers without being authorized by said

producers to make the deductions as provided for in

said paragraph of the license, and without making said

deductions.

(6) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (b) of said license, by

failing and refusing to pay to the Los Angeles Milk In-

dustry Board the amounts deducted from producers, as

provided for in said paragraph of the license.

(7) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (b) of said license,

by failing and refusing to pay, as a distributor, to the

Los Angeles Milk Industry Board the amounts therein

required to be paid by it as a distributor.

(8) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (b) of said license,

by failing and refusing to deduct and pay over to the

Los Angeles Milk Industry Board the amounts therein

provided to be deducted and paid over for each pound

of butterfat contained in milk produced by said licensee.

(9) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (c) of said license,
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by purchasing- milk for distribution as Grade A Market

Milk from producers in violation of the terms and con-

ditions of said paragraph of the license.

(10) That said licensee, its officers, employees and

aigents, at divers times since November 20, 1933, has

violated Article III, paragraph 4 (c) of said license,

by purchasing milk for distribution as Grade A Market

Milk from producers in violation of the terms and con-

ditions of said paragraph of the license, and by failing-

and refusing to make the payments to the Los Angeles

Milk Industry Board required by said paragraph of said

license.

(11) That said licensee, its officers, employees and

agents at divers times since November 20', 1933, has

violated Article III, paragraph 4 (d) of said license, by

failing and refusing to comply with the terms and con-

ditions of said paragraph of said license.

(12) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (a) of said license,

by failing and refusing to comply with the terms and

conditions of its license as set forth in said paragraph.

(13) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (b) of said license,

by failing and refusing to comply with the terms and

conditions of its license as set forth in said paragraph.

(14) That said licensee, its officers, employees and agents,

at divers times since November 20, 1933, has violated

Article III, paragraph 5 (a) and (b) of said license,

by purchasing milk for distribution as Grade A Market
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Milk in the Los Angeles Sales Area from producers who

are not members of any of the associations of producers

listed in paragraph 4 of Article III of said license with-

out authorization from such producers to deduct, or

cause to be deducted by the particular association of pro-

ducers, if any, of which any such producer is a member,

each month, certain sums therein required to be deducted

and paid to Producers Arbitration Committee, Inc., or

to its successor, Milk Producers, Inc., and without pay-

ing said sums to Milk Producers, Inc.

(15) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (c) of said license,

by failing and refusing to comply with the terms and

conditions of its license as set forth in said paragraph.

(16) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 5 (c) of said license,

by failing and refusing to pay each month to Producers

Arbitration Committee, Inc., or its successor. Milk Pro-

ducers, Inc., certain sums therein required to be paid,

based upon said licensee's production of milk for dis-

tribution by said licensee as Grade A Market Milk in

the Los Angeles Sales Area.

(17) That said licensee, its officers, employees and

agents, at divers times since November 20, 1933, has

violated Article III, paragraph 14 of said license, by

faihng and refusing to comply with the terms and con-

ditions of its license as set forth in said paragraph.

In response to a telegraphic request by counsel for re-

spondent in the above entitled case, the time for filing its
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answer to said Order was extended to March 10, upon

the condition that the hearing be held in Los Angeles,

California, on March 16, 1934. Reserving its right to

object to the jurisdiction of the Secretary or to the

validity of the Order to Show Cause, this condition was

agreeable to counsel for respondent, and an Answer,

consisting of eighteen pages, was filed within the time

specified to the charges set forth in said Order to Show

Cause, in accordance with General Regulations, Series

3. In said Answer the respondent, after objecting and

excepting to the jurisdiction of the Secretary of Agri-

culture to hear or determine the issues presented in this

matter, denied each and all of the allegations contained

in the Order to Show Cause and alleged numerous

specific grounds as matters of defense to the charges

made in said order. This Answer is contained in Govern-

ment Exhibit No. 1 which was submitted for the record

made at the hearing.

A hearing" was held on March 16, 1934, at 10 o'clock

A. M., in the Assembly Room of the California State

Building, Los Angeles, California, in accordance with

the order of the Secretary, and as agreed to by counsel

for the respondent before Arthur P. Curran, Esq., Pre-

siding Officer, an officer and employee of the United

States Department of Agriculture, duly designated and

appointed by the Secretary. The respondent appeared and

was represented by attorney J. H. Johnston. The Secre-

tary of Agriculture was represented by C. P. Dorr,

Esq., and A. D. Hadley, Esq. of Washington, D. C.

It was stipulated at the hearing by counsel for all par-

ties that the above entitled case be consolidated with the
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cases of Charles J. Kurtz, Lucerne Cream and Butter

Company, and Western Holstein Farms, Inc., for the

purpose of the trial, and that in determination of each

case, the testimony applicable to all four cases, as well

as the testimony pertaining to that particular case, should

be considered.

At the outset, counsel for respondent raised certain

objections to the jurisdiction of the Secretary to try the

issues raised by the Order to Show Cause and the

answer, which objections were overruled. Various mo-

tions to dismiss the proceedings based on lack of juris-

diction were also offered by counsel for respondent.

After extended argument by both counsel for respondent

and counsel for the Government, and upon considerar-

tion of the authorities submitted, the various motions

to dismiss were denied. At said hearing, after objecting

to the introduction of any and all of the testimony to

be introduced by counsel for the Secretary, counsel for

the respondent participated fully in the proceedings and

cross examined fully the witnesses produced on behalf of

the Secretary.

After ten full davs consumed in the taking: of testi-

mony, on April 12, 1934, by agreement of counsel rep-

resenting all parties, the hearing was adjourned until

such time as the audit being made of the Los Angeles

Milk Industry Board and Milk Producers, Inc., by rep-

resentatives of the Comptroller of the Department of

Agriculture, was completed. It was stipulated that the

audit should be received in evidence at an adjourned

hearing to be held in Washington in lieu of further

cross-examination of Mr. Evans, Accoimtant for the
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Milk Producers, Inc., and that this audit should be con-

sidered by the Secretary in arriving at his final determi-

nations with respect to the issues raised herein. How-
ever, it was further agreed that the respondents were

to have the privilege of presenting such additional evi-

dence as might come to their attention during the ad-

journment. Counsel for the respondents submitted to the

auditors a statement of the various contentions for their

consideration in completing the audit. The auditors con-

sidered these various contentions in making their audit

and the audit was completed as agreed and copies fur-

nished to the parties herein.

On May 31, 1934, the Secretary terminated License

No. 17, License for Milk—Los Angeles Milk Shed, effec-

tive on and after 12:01 A. M., Eastern Standard

Time, June 1, 1934. In said order of termination it was

provided that "any and all obligations which have

arisen, or which may hereafter arise in connection there-

with, by virtue of or pursuant to, such license, shall be

deemed not to be affected, waived, or terminated hereby."

On May 31, 1934, the Secretary duly issued License

No. 57, License for Milk—Los Angeles, California, Sales

Area, effective June 1, 1934, and continuously since said

date the Lucerne Cream and Butter Company, a, Cali-

fornia corporation, has been engaged in the business

of distributing, marketing or handling milk or cream as

a distributor in the Los Angeles Sales Area and is a

licensee duly licensed under said License No. 57. In

Paragraph 4, Section 7, Article II of said License No.

57 it was provided that: "Each and every distributor

shall fulfill any and all of his obligations which shall
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have arisen or which may hereafter arise in connection

with, by virtue of or pursuant to the License for milk in

the Los Angeles Sales Area issued by the Secretary on

November 16, 1933."

Pursuant to notice duly served upon the respondents,

and in accordance with the agreement entered into by

the parties on April 12, 1934, the matter came on for

further hearing on June 14, 1934, at Washington, D.

C. Counsel for the respondents and counsel for the Gov-

ernment appeared at said adjourned hearing at the

time and place specified in said notice. At the hearing,

the audits, completed by the auditors of the Department

of Agriculture, were introduced in evidence. After ob-

jecting to the introduction of the audits, which objections

were overruled, counsel for the respondents examined

Mr. Manley, under whose supervision the audits were

made, with respect to various matters contained in the

aforesaid audits.

On June 18, 1934, at the adjourned hearing, counsel

for the Secretary moved to amend the Order to Show

Cause, issued in the above entitled case, charging the

respondent with failure to fulfill its obligations under

the prior License No. 17, as provided for by Paragraph

4, Section 7, Article II of License No. 57, License for

Milk—Los Angeles, California, Sales Area, and in con-

nection therewith offered for the record the order of the

Secretary terminating License No. 17 and a certified

copy of the new License No. 57. The order of the Sec-

retary terminating License No. 17 was admitted in evi-

dence without objection. Subject to respondent's objec-

tion, the Presiding Officer granted leave to counsel for
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the Government to amend the Order to Show Cause and

received in evidence Government Exhibit No. 51 w^hich

was a certified copy of License No. 57. The amendment

to the Order to Show Cause was presented by counsel

for the Secretary and incorporated in the record. There-

upon, counsel for the respondent refused to participate

further in the case and, waiving oral argument upon

the record as thus made, asked permission to file a

brief with respect to the propriety of the granting of

the motion to amend said Order to Show Cause. The

permission was granted and counsel for the respondent

thereupon withdrew from the hearing.

The fullest opportunity to be heard and to produce

evidence bearing upon the issues presented was afforded

to the Secretary and to the respondent and both said

parties were fully heard. At the close of the hearing

neither counsel for the respondent nor for Government

made any argument but were content to have the de-

cision arrived at upon the record as made and brief filed

therein. The hearing consumed twelve full days.

Thereafter the Presiding Oflficer made Findings of

Fact and a Recommendation and reported the same to

the Secretary together with the record of the proceed-

ings including the Order to .Show Cause. Answer, steno-

graphic report of all the oral testimony and all the docu-

mentary evidence offered and received, and a brief filed

by the respondent with a transcript of all testimony and

documentary evidence offered and received in the afore-

said four consolidated cases, and the briefs filed therein.

Upon the record thus made, the Secretary of Agricul-

ture in addition to the foregoing, makes the following

Specific Findings of Fact:
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(1) That the respondent, Valley Dairy Co., Inc., is

a California corporation, whose address is 2401 Fletcher

Drive, Glendale, California.

(2) That the resix)ndent purchases fluid milk from

producers in the Los Angeles Milk Shed and distributes

said milk for consumption in the Los Angeles Sales

Area and also has a production of its own milk pro-

duced in the Los Angeles Milk Shed which it distributes

for consumption as fluid milk in the Los Angeles Sales

Area.

(3) That the respondent, since the effective date of

License No. 17 and prior thereto, including the period

described in the license as the "production base period",

has been engaged in distributing fluid milk for con-

sumption in the Los Angeles Sales Area and was a

licensee duly licensed under License No. 17 from the

effective date of said License No. 17, November 20,

1933, until the termination of said License on May 31,

1934.

(4) That the respondent, since the effective date of

License No. 57, has been and is in the business of dis-

tributing, marketing and handling milk and cream as a

distributor in the Los Angeles Sales Area and is a

licensee duly licensed under License No. 57.

(5) That in the marketing of fluid milk produced

in the Los Angeles Milk Shed and in the distribution

of said fluid milk in the Los Angeles Sales Area, both

interstate and intrastate commerce are so inextricably

intermingled that said marketing and distribution of fluid

milk in the Los Angeles Sales Area are in the current

of interstate commerce. And further that intrastate com-
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merce in such marketing and distribution of fluid milk

in the Los Angeles Sales Area affects, burdens, and

competes with interstate commerce in such marketing

and distribution of fluid milk and of milk products in such

a manner as to bring the distribution and marketing of

fluid milk within said area in the current of interstate

commerce and under the power of regulation vested in

the Secretary of Agriculture by the Agricultural Ad-

justment Act, and the business of the respondent in the

marketing and distribution of fluid milk within said area

is such as to bring it within the said current of inter-

state commerce.

(6) That certain producers from whom the respond-

ent purchased fluid milk did, at various times during

the period, ship fluid milk tO' the surplus plant operated

by Milk Producers, Inc., which is successor to Producers

Arbitration Committee, Inc., as provided for in said

License No. 17.

(7) That large quantities of the butter, cheese and

other dairy products manufactured at the surplus plant

operated by Milk Producers, Inc., which is successor to

Producers Arbitration Committee, Inc., from milk de-

livered to said plant by producers within the said area,

were shipped in interstate commerce.

(8) That the Los Angeles Milk Industry Board was

duly organized in accordance with the terms of said

License No. 17; that the said Board was composed of

thirteen members who were properly selected in accord-

ance with the provisions of Exhibit D of said license,

all of which appointments to said Board were approved

by the Secretary, as provided for in said license.
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(9) That the said Los Angeles Milk Industry Board

has functioned continuously since its creation in the per-

formance of its duties, as set forth in said License

No. 17.

(10) That the said Los Angeles Milk Industry Board,

in accordance with the provisions of Exhibit D of the said

License, made certain arrangements to determine under

the provisions of Paragraph 9 of Exhibit C of said

License No. 17 whether the daily average quantity of

milk sold for consumption as whole milk in the Los

Angeles Sales Area had become so decreased as to ren-

der impractical in its opinion the accounting for such

variations through adjustments in the base price paid

producers.

(11) That pursuant to Paragraph 9 of Exhibit C

of License No. 17, the Los Angeles Milk Industry Board

determined that the daily average quantity of milk sold

for consumption in the Los Angeles Sales Area had be-

come so decreased as to render impractical the account-

ing for such variations through adjustments in the base

price as provided for in Paragraph 4, Schedule "C",

**Estabhshment of Adjusted Base Price."

(12) That pursuant to Paragraph 9 of Exhibit C

of License No. 17, Milk Producers, Inc., successor to

Producers Arbitration Committee, Inc., made certain

uniform decreases for each month in all existing estab-

lished bases of producers to the end that the sum total

of all bases adjusted would again approximate in amount

the daily average quantity of milk sold for consumption

as whole milk in the Los Angeles Sales Area.
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(13) That the various percentages of scale downs

in existing estabhshed bases of producers by said Milk

Producers, Inc., successors to Producers Arbitration

Committee, Inc., for the respective periods were approved

by the Los Angeles Milk Industry Board and by the

Secretary, as provided by Paragraph 9 of Exhibit C of

License No. 17—"Establishment of Adjusted Base

Price."

(14) That the existing established base of each pro-

ducer was determined by Milk Producers, Inc., succes-

sor to Producers Arbitration Committee, Inc., on the

basis of deliveries of producers during the base period

March 16, 1933, to June 15, 1933, both dates inclusive,

ascertained from reports of distributor which include

producer-distributors covering deliveries to them or milk

produced by them for this period. The total deliveries of

each producer divided by the number of days in the

base period established the producer's general daily aver-

age base. This general daily average base was scaled

down pursuant to Paragraph 9 of Exhibit C of License

No. 17 to arrive at an adjusted basic average for each

producer for the period. The resultant total was the

quantity that the producer was to deliver or sell as base

milk. Milk delivered or sold in excess of this monthly

base was treated as surplus milk.

(15) That Milk Producers, Inc., successor to Pro-

ducers Arbitration Committee, Inc., was operating the

surplus plant, as provided for in Exhibit C of said

License, accounting to producers delivering milk to it

for the full base price as set forth in said License in

respect of deliveries not in excess of the individual pro-
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ducer's adjusted base as determined above, and for the

surplus price in respect of deliveries in excess of pro-

ducer's adjusted base.

(16) That the amounts determined by Milk Pro-

ducers, Inc., successor to Producers Arbitration Commit-

tee, Inc., to be due and payable to it by distributors in

the Los Ang-eles Sales Area, including the respondent,

as surplus deductions, represented the difference between

the base price and the surplus price for the various

periods here under consideration as provided in said

License No. 17 and were approved by the Los Angeles

Milk Industry Board.

(17) That operating statements for the periods No-

vember 20, 1933, to November 30, 1933, December, 1933,

January, 1934, and February, 1934, were prepared from

the books and records of Milk Producers Inc., successor

to Producers Arbitration Committee, Inc., which state-

ments reflect the recorded transactions for the above

named periods and reveal a loss attributable to the opera-

tion of the surplus plant for the periods above set forth.

(18) That the operating charges incurred by the

surplus plant operated by Milk Producers, Inc., suc-

cessor to Producers Arbitration Committee, Inc., were

approved by the proper authorities and represent reason-

able items of expense.

(19) That a charge of Ic per pound of butterfat was

set up for the month of December, 1933, through ad-

justment of the base price for that period with respect

to working capital and that the methods adopted by Milk

Producers, Inc., successor to Producers Arbitration Com-

mittee, Inc., in arriving at the amounts to be charged to
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working capital were ratified and approved by the Los

Angeles Milk Industry Board, as provided by Para-

graphs 7 and 8 of Exhibit C—"Establishment of Adjusted

Base Price", of said License No. 17.

(20) That the methods adopted by Milk Producers,

Inc., successor to Producers Arbitration Committee, Inc.,

in arriving at surplus deductions were reasonable and

were approved by the Los Angeles Milk Industry Board

and by the Secretary.

(21) That a small quantity of Grade B milk was

handled by the surplus plant; that in the handling of said

milk no loss was incurred and that the income from

Grade B milk resulting from the sale of butter, powdered

skim and other manufactured products arising therefrom

more than offset the price paid for Grade B Milk and

the manufacture thereof.

(22) That the Los Angeles Milk Industry Board is

audited monthly by Martin J. Masters, certified public

accountant, Los Angeles, California, which audits indi-

cate that the items of expense incurred by said Board

were proper in effectuating the purposes and principles

embodied in License No. 17.

(23) That said licensee, its officers, employees and

agents in the State of California at divers times since

November 20, 1933, has violated Article III, Section 1

of said License under License No. 17 by purchasing

fluid milk for distribution under terms and conditions

other than those set forth in Exhibit A of said License.

(24) That the respondent failed to file, prior to the

5th day of each month, with the Chairman of the Los

Angeles Milk Industry Board, a statement of (a) the
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quantity of milk purchased from each producer; (b)

the quantity produced and sold as fluid milk, as pro-

vided for by Paragraph 4 (a) of Article III of said

license.

(25) That, pursuant to Paragraph 4 (b) of said

license, the Los Angeles Milk Industry Board made a

determination that distributors be billed at the rate of

y^Q per pound butterfat contained in the milk purchased

by distributors and 54c per pound butterfat for all milk

distributed.

(26) That the respondent purchased fluid milk, for

distribution as Grade A market milk, from producers

without obtaining the authorization of such producers to

pay over to the Los Angeles Milk Industry Board

amounts oi Y^c for each pound of butterfat contained

in said milk purchased by the respondent, determined

by said board to be payable to it, and failed and refused

to pay over to said Board said amounts and also an addi-

tional amount of ^c for each pound of butterfat con-

tained in milk produced by it.

(27) That the respondent was billed monthly for the

above amounts determined by the Los Angeles Milk In-

dustry Board to be due under Paragraph 4 (b) of

Article III of said license, and subsequently corrected

billings with respect to the foregoing periods were sent

to the respondent in respect of the amounts determined

by the Los Angeles Milk Industry Board to be due under

Paragraph 4 (b) of Article III of said license.

(28) That the respondent failed to pay over to the

Los Angeles Milk Industry Board the amount of ^c, as

a distributor, for each pound of butterfat contained in



210 Harry W. Berdie, et al., vs.

the milk distributed by said respondent, as provided by

Paragraph 4 (b) of Article III of said license.

(29) That, pursuant to provisions of Paragraph 4

(c) of Article III of said license, the Los Angeles Milk

Industry Board made a determination each month of the

average amount of the deductions which the members of

the associations therein named authorized the distribu-

tors to pay over to such associations in behalf of their

respective members, for the purpose of determining an

amount to be paid ec^ual to said average by producers

not members of the associations therein named to the

Los Angeles Milk Industry Board; that said determina-

tion were corrected in accordance with reports submitted

to it by said associations.

(30) That the said respondent purchased milk for

distribution as Grade A Market milk from producers not

members of the associations therein named without ob-

taining the authorization of such producers to pay over

to the Los Angeles Milk Industry Board the amounts

determined by the Los Angeles Milk Industry Board un-

der Paragraph 4 (c) as due and payable to it.

(31) That the said respondent was billed monthly

for the amounts determined to be due by the Los Angeles

Milk Industry Board under Paragraph 4 (c) of Article

III of said license: and later was furnished with cor-

rected billings with respect to said amounts; that the

respondent failed to pay over to the Los Angeles Milk

Industry Board said corrected amounts so determined by

said Board to be payable to it.

(32) That the respondent has failed to pay and has

not paid to the Los Angeles Milk Industry Board the
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deductions required in accordance with the provisions of

Paragraph 4 (b) and Paragraph 4 (c) of Article III of

said License which payments were required to be made

at the time for making payments to producers for milk

purchased pursuant to Paragraph 4 (d) of said License

No. 17.

(33) That the respondent purchased milk for dis-

tribution as Grade A Market Milk from the producers

who were not members of the associations listed in Para-

graph 4 of Article III of said license and that the re-

spondent did not and has not secured the authorization

of such producers to deduct as surplus deductions each

month the amounts required to be deducted in accord-

ance with the provisions of Paragraph 5 (b) of Article

III of said license.

(34) That the Los Angeles Milk Industry Board

made a determination of the amounts due and payable to

the Milk Producers, Inc., as surplus deductions.

(35) That the respondent was billed monthly for the

amounts determined to be payable as surplus deductions

to Milk Producers, Inc., as provided for by Paragraph

5 (b) and Paragraph 5 (c) of Article III of said License

and that subsequently corrected billings were sent to the

respondent with respect to the amounts due and payable

as surplus deductions to Milk Producers, Inc., successor

to Producers Arbitration Committee, Inc.

(36) That the respondent failed to pay the sums esti-

mated as surplus deductions to Milk Producers, Inc.,

successors to Producers Arbitration Committee, Inc., for

each month, as provided for by Paragraph 5 (b) and
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Paragraph 5 (c) of Article III and Exhibit C of said

license.

(37) That the failure by the respondent to comply

with each and all of the aforesaid provisions of License

No. 17 constitutes a violation of the respective provisions

of said License No. 17 and also constitutes a violation of

Paragraph 4, Section 7, Article II of License No. 57,

License for Milk—Los Angeles, California, Sales Area.

CONCLUSION
Based upon the foregoing Findings of Fact I hereby

determine and conclude that the facts and circumstances

proved in this case establish and prove the charges Nos.

1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 13, 15 and 16 of the said

Order to Show Cause and prove the violations by the

respondent of License No. 17, as charged therein, and

therefore establish and prove violation by the respondent

of Article II, Section 7, Paragraph 4 of License No. 57,

as charged in the amendment to the Order to Show

Cause.

I further determine that any one of said violations of

License No. 17 so established and proved warrants inde-

pendently the revocation of the license of the respondent

under License No. 57.

ORDER
The Secretary of Agriculture hereby issues the fol-

lowing Order:

It is Hereby Ordered that the License of Valley

Dairy Co., Inc., a California corporation, under License

No. 57, License for Milk, Los Angeles, California, Sales

Area, be and it is hereby revoked.
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It is Further Ordered that this Order shall become

effective on and after 6:00 P.M., Pacific Time on the

28th day of July, 1934.

It is Further Ordered that a copy of this order be

served on the Valley Dairy Company, Inc. by deposit-

ing the same in the United States mail registered and ad-

dressed to Valley Dairy Company, Inc. of Glendale, Cali-

fornia at its last known address, to wit : 2401 Fletcher

Drive, Glendale, California.

In Witness Whereof I have hereunto set my hand

and caused the official seal of the Department of Agri-

culture to be affixed hereto in the City of Washington,

District of Columbia, this 28th day of July, 1934.

(Seal) (Signed) H. A. Wallace

Secretary of Agriculture.

EXHIBIT "G"

United States Department of Agriculture

Agricultural Adjustment Administration

Washington, D. C.

I, James K. Knudson, Acting Chief Hearing Clerk of

the United States Department of Agriculture, Agricul-

tural Adjustment Administration, pursuant to General

Regulations, Series 7 thereof, do hereby certify:

1. That there has been filed in the office of the said

Chief Hearing Clerk, a certain document in connection

with a hearing held pursuant to Section 8 (3) of the

Agricultural Adjustment Act, relating to the revocation

and suspension of a certain license, to-wit:
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Lucerne Cream and Butter Company,

a California corporation. Case No. 17-1-6

which said document is now on file in the office of the

Chief Hearing Clerk, and is as follows: Findings of

Fact and Order of the Secretary Signed by H. A. Wal-

lace, Secretary of Agriculture, on the 28th day of July,

1934.

2. A true and correct copy of said document is at-

tached hereto.

Witness my hand and official seal this 28th day of

July, A.D. 1934.

(Seal) James K. Knudson,

Acting Chief Hearing Clerk United States

Department of Agriculture Agricultural

Adjustment Administration

(Signed) Joseph A. Walsh
Deputy Hearing Clerk

United States Department of Agriculture

Agricultural Adjustment Administration

Washington, D. C.

In the Matter of Before the

Lucerne Cream and Butter Secretary of

Company, a California Corporation Agriculture

Case No. 17-1-6

"findings of fact and order of THE
SECRETARY

On November 16, 1933, the Secretary of Agriculture

duly issued License No. 17, License for Milk—Los An-

geles Milk Shed, eifective November 20, 1933, and con-
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tinuoLisly since said date the Lucerne Cream and Butter

Company, a California Corporation, has been a distribu-

tor of fluid milk for consumption in the Los Angeles

Sales Area and was a licensee under said License No. 17

from the effective date of said License No. 17 until the

termination of said License No. 17 on May 21, 1934.

On February 21, 1934, a written order of the Secre-

tary, as provided for in General Regulations, Series 3,

Sections 200 and 201, requiring respondent to show cause

on or before the 5th day of March, 1934, why its said

License No. 17 should not be revoked or suspended by

the Secretary, was duly served upon the respondent.

The said Order to Show Cause contained the following

statements of the alleged violations of the terms and con-

ditions of the license by the respondent:

(1) That said licensee, its officers, employees, and

agents at divers times since November 20, 1933, has

violated the terms and conditions of said license.

(2) That said licensee, its officers, employees, and

agents at divers times since November 20, 1933, has

violated Article III, Paragraph 1 of said license by pur-

chasing fluid milk for distribution as fluid milk in the

Los Angeles Sales Area at prices and under terms and

conditions different from those provided for in said

paragraph and as set forth in Exhibit "A" of ttie license.

(3) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 3 of said license, in that

it has purchased and distributed fluid milk in violation

of the terms and conditions as set forth in the Produc-
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tion and Surplus Control Plan provided for in Exhibit

"C" of the license.

(4) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has vio-

lated Article III, Paragraph 4 (.a) of said license by

failing and refusing to file reports and statements with

the Chairman of the Los Angeles Milk Industry Board,

as provided for in said paragraph.

(5) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 4 (b) of said license by

purchasing milk from producers for distribution as

Grade *'A" market milk in violation of the terms and

conditions of said paragraph.

(6) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 4 (b) of said license

by purchasing milk from producers for distribution as

Grade *'A" market milk in violation of the terms and

conditions of said paragraph in that it has purchased

fluid milk for consumption in the Los Angeles Sales

Area from producers without being authorized by said

producers to make the deductions as provided for in

said paragraph of the license and without making said

deductions.

(7) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 4 (b) of said license

by failing and refusing to pay to the Los Angeles Milk

Industry Board the amounts deducted from producers,

as provided for in said paragraph of the license.
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(8) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 4 (b) of said license

by failing and refusing to pay as a distributor to the

Los Angeles Milk Industry Board the amounts therein

required to be paid by it as a distributor.

(9) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 4 (c) of said license by

purchasing milk for distribution as Grade "A" market

milk from producers in violation of the terms and con-

ditions of said paragraph of said license.

(10) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 4 (c) of said license by

purchasing milk for distribution as Grade "A" market

milk from producers in violation of the terms and con-

ditions of said paragraph of said license, and by failing

and refusing to make the payments to the Los Angeles

Milk Industry Board, as required by said paragraph of

said license.

(11) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 4 (d) of said license

by failing and refusing to comply with the terms and

conditions of said paragraph of said license.

(12) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 5 (a) of said license

by failing and refusing to comply with the terms and

conditions of its license, as set forth in said paragraph.



218 Harry W. Berdie, et al., vs.

(13) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 5 (b) of said license by

failing and refusing to comply with the terms and con-

ditions of its license, .as set forth in said paragraph.

(14) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 5 (a) and (b) of said

license by purchasing milk for distribution as Grade "A"

market milk in the Los Angeles Sales Area from pro-

ducers who are not members of any of the associations

of producers listed in Paragraph 4 of Article III of said

license without authorization from such producers to

deduct, or cause to be deducted by the particular asso-

ciation of producers, if any, of which any such producer

is a member, each month, certain sums therein required

to be deducted and paid to Producers' Arbitration Com-

mittee, Inc., or to its successor. Milk Producers, Inc.,

and without paying said sums to Milk Producers, Inc.

(15) That said licensee, its officers, employees, and

agents, at divers times since November 20, 1933, has

violated Article III, Paragraph 14 of said license by fail-

ing and refusing to comply with the terms and condi-

tions of its license, as set forth in said paragraph.

In response to a telegraphic request by counsel for

respondent in the above entitled case, the time for filing

its answer to said Order was extended to March 10,

upon the condition that the hearing be held in Los An-

geles, California, on March 16, 1934. Reserving its right

to object to the jurisdiction of the Secretary or to the

vaUdity of the Order to Show Cause, this condition was
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agreeable to counsel for respondent, and a voluminous

Answer, consisting of thirty three pages with four at-

tached exhibits was filed within the time specified to the

charges set forth in said Order to Show Cause, in ac-

cordance with General Regulations, Series 3. In said

Answer the respondent, after objecting and excepting

to the jurisdiction of the Secretary of Agriculture to

hear or determine the issues presented in this matter,

denied each and all of the allegations contained in the

Order to Show Cause and alleged numerous specific

grounds as matters of defense to the charges made in

said order. This Answer is contained in Government

Exhibit No. 1 which was submitted for the record made

at the hearing.

A hearing was held on March 16, 1934, at 10 o'clock

A.M., in the Assembly Room of the California State

Building, Los Angeles, California, in accordance with

the order of the Secretary, and as agreed to by counsel

for the respondents, before Arthur P. Curran, Esq., Pre-

siding Officer, an officer and employee of the United

States Department of Agriculture, duly designated and

appointed by the Secretary. The respondent appeared

and was represented by attorneys Edward M. Selby and

William T. Selby. The Secretary of Agriculture was

represented by C. P. Dorr, Esq., and A. D. Hadley, Esq.,

of Washington, D. C.

It was stipulated at the hearing by counsel for all

parties that the above entitled case be consolidated with

the cases of Charles J. Kurtz, Valley Dairy Company,

and Western Holstein Farms, Inc. for the purpose of

the trial, and that in determination of each case, the
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testimony applicable to all four cases, as well as the tes-

timony pertaining to that particular case, should be con-

sidered.

At the outset, counsel for respondent raised certain

objections to the jurisdiction of the Secretary to try the

issues raised by the Order to Show Cause and the An-

swer, which objections were overruled. Various motions

to dismiss the proceedings based on lack of jurisdiction

were also offered by coimsel for respondent. After ex-

tended argument by both counsel for respondent and

counsel for the Government, and upon consideration of

the authorities submitted, the various motions to dis-

miss were denied. At said hearing, after objecting to

the introduction of any and all of the testimony to be

introduced by counsel for the Secretary, counsel for

the respondent participated fully in the proceedings and

cross-examined fully the witnesses produced on behalf

of the Secretary.

After ten full days consumed in the taking of testi-

mony, on April 12, 1934, by agreement of counsel rep-

resenting all parties, the hearing was adjourned until

such time as the audit being made of the Los Angeles

Milk Industry Board and Milk Producers, Inc., by rep-

resentatives of the Comptroller of the Department of

Agriculture, was completed. It was stipulated that the

audit should be received in evidence at an adjourned

hearing to be held in Washington in lieu of further

cross-examination of Mr. Evans, Accountant for the

Milk Producers, Inc., and that this audit should be con-

sidered by the Secretary in arriving at his final deter-

minations with respect to the issues raised herein. How-
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ever, it was further agreed that the respondents were

to have the privilege to present such additional evidence

as might come to their attention during the adjourn-

ment. Counsel for the respondent submitted to the audit-

ors a statement of the various contentions for their con-

sideration in completing the audit. The auditors con-

sidered these various contentions in making their audit

and the audit was completed as agreed and copies fur-

nished to the parties herein.

On May 31, 1934, the Secretary terminated License

No. 17, License for Milk—Los Angeles Milk Shed, ef-

fective on and after 12:01 A.M., Eastern Standard Time,

June 1, 1934. In said order of termination it was pro-

vided that "any and all obligations which have arisen,

or which may hereafter arise in connection therewith,

by virtue of, or pursuant to, such license, shall be deemed

not to be affected, waived, or terminated hereby."

On May 31, 1934, the Secretary duly issued License

No. 57, License for Milk—Los Angeles, California, Sales

Area, effective June 1, 1934, and continuously since said

date the Lucerne Cream and Butter Company, a Cali-

fornia corporation, has been engaged in the business of

distributing, marketing, or handling milk or cream as a

distributor in the Los Angeles Sales Area and is a

licensee duly licensed under said License No. 57. In

Paragraph 4, Section 7, Article II, of said License No.

57 it was provided that: "Each .and every distributor

shall fulfill any and all of his obligations which shall

have arisen or which may hereafter arise in connection

with, by virtue of, or pursuant to, the License for Milk

in the Los Angeles Sales Area issued by the Secretary

on November 16, 1933".
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Pursuant to notice duly served upon the respondents,

and in accordance with the agreement entered into by

the parties on April 12, 1934, the matter came on for

further hearing on June 14, 1934, at Washington, D. C.

Counsel for the respondents and counsel for the Govern-

ment appeared at said adjourned hearing at the time and

place specified in said notice. At the hearing, the audits,

completed by the auditors of the Department of Agri-

culture, were introduced in evidence. After objecting

to the introduction of the audits, which objections were

overruled, counsel for the respondents examined Mr.

Manley, under whose supervision the audits were made,

with respect to various matters contained in the afore-

said audits.

On June 18, 1934, at the adjourned hearing, counsel

for the Secretary moved to amend the Order to Show

Cause, issued in the above entitled case, charging the

respondent with failure to fulfill its obligations under

the prior License No. 17, as provided for by Paragraph

4, Section 7, Article II of License No. 57, License for

Milk—Los Angeles, California, Sales Area, and in con-

nection therewith offered for the record the order of the

Secretary terminating License No. 17 and a certified

copy of the new License No. 57. The order of the Sec-

retary terminating License No. 17 was admitted in evi-

dence without objection. Subject to respondent's objec-

tion, the Presiding Officer granted leave to counsel for

the Government to amend the Order to Show Cause and

received in evidence Government Exhibit No. 51 which

was a certified copy of License No. 57. The amendment

to the Order to Show Cause was presented by counsel

for the Secretary and incorporated in the Record. There-
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upon, counsel for the respondent refused to participate

further in the case and, waiving oral argument upon

the record as thus made, asked permission to file a brief

with respect to the propriety of the granting of the mo-

tion to amend said Order to Show Cause. The permis-

sion was granted and counsel for the respondent there-

upon withdrew from the hearing.

The fullest opportunity to be heard and produce evi-

dence bearing upon the issues presented was afforded to

the Secretary and to the respondent and both said parties

were fully heard. At the close of the hearing neither

counsel for the respondent nor for Government made

any argument but were content to have the decision

arrived at upon the record as made .and brief filed there-

in. The hearing consumed twelve full days.

Thereafter the Presiding Officer made Findings of

Fact and a Recommendation and reported the Same to

the Secretary together with the record of the proceed-

ings including the Order to Show Cause, Answer, sten-

ographic report of all the oral testimony and all the doc-

umentary evidence offered and received, and a brief filed

by the respondent with a transcript of all testimony and

documentary evidence offered and received in the afore-

said four consolidated cases, and the briefs filed therein.

Upon the record thus made, the Secretary of Agri-

culture in addition to the foregoing, makes the following

vSpecific Findings of Fact:

(1) That the respondent. Lucerne Cream and Butter

Company, is a California corporation whose address is

4300 South Alameda St., Vernon, California.
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(2) That the respondent purchases fluid milk from

producers in the Los Angeles Milk Shed and distributes

said milk for consumption as fluid milk in the Los An-

geles Sales Area.

(3) That the respondent, since the effective date of

License No. 17 and prior thereto, including the period

described in the license as the "production base period",

has been engaged in distributing fluid milk for consump-

tion in the Los Angeles Sales Area and was a licensee

duly licensed under License No. 17 from the effective

date of said License No. 17, November 20, 1933, until

the termination of said License on May 31, 1934.

(4) That the respondent, since the effective date of

License No. S? , has been and is in the ]:)usiness of dis-

tributing, marketing and handling milk and cream as a

distributor in the Los Angeles Sales Area and is a

licensee duly licensed under License No. 57.

(5) That in the marketing of fluid milk produced in

the Los Angeles Milk Shed and in the distribution of

said fluid milk in the Los Angeles Sales Area, both inter-

state and intrastate commerce are so inextricably inter-

mingled that said marketing and distribution of fluid

milk in the Los Angeles Sales Area are in the current

of interstate commerce. And further that intrastate

commerce in such marketing and distribution of fluid

milk in the Los Angeles Sales Area affects, burdens, and

competes v/ith interstate commerce in such marketing

and distribution of fluid milk and of milk products in

such a manner as to bring the distribution and market-

ing of fluid milk within said area in the current of inter-

state commerce and under the power of regulation vested
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in the Secretary of Agriculture by the Agricultural

Adjustment Act, and the business of the respondent in

the marketing and distribution of fluid milk within said

area is such as to bring it within the said current of

interstate commerce.

(6) That certain producers from whom the respon-

dent purchased fluid milk did, at various times during

the period covered by License No. 17, ship fluid milk

to the surplus plant operated by Milk Producers, Inc.,

which is successor to Producers Arbitration Committee,

Inc., as provided for in said License No. 17.

(7) That large quantities of the butter, cheese and

other dairy products manufactured at the surp;us plant

operated by Milk Producers, Inc., which is successor to

Producers Arbitration Committee, Inc., from milk deliv-

ered to said plant by producers within the said area,

were shipped in interstate commerce.

(8) That the Los Angeles Milk Industry Board was

duly organized in accordance with the terms of said

License No. 17; that the said Board was composed of

thirteen members who were properly selected in accord-

ance with the provisions of Exhibit D of said license,

all of which appointments to said Board were approved

by the Secretary, as provided for in said license.

(9) That the said Los Angeles Milk Industry Board

has functioned continuously since its creation in the per-

formance of its duties, as set forth in said License No.

17.

(10) That the said Los Angeles Milk Industry Board,

in accordance with the provisions of Exhibit D of the

said License, made certain arrangements to determine



226 Hatrry W. Berdie, et al., vs.

under the provisions of Paragraph 9 of Exhibit C of

said License No. 17 whether the daily average quantity

of milk sold for consumption as whole milk in the Los

Angeles Sales Area has become so decreased as to render

impractical in its opinion the accounting for such varia-

tions through adjustments in the base price paid pro-

ducers.

(11) That pursuant to Paragraph 9 of Exhibit C of

License No. 17, the Los Angeles Milk Industry Board

determined that the daily average quantity of milk sold

for consumption in the Los Angeles Sales Area had

become so decreased as to render impractical the account-

ing for such variations through adjustments in the base

price as provided for in Paragraph 4, Schedule "C",

"Establishment of Adjusted Base Price".

(12) That pursuant to Paragraph 9 of Exhibit C of

License No. 17, Milk Producers, Inc., successor to Pro-

ducers Arbitration Committee, Inc., made certain uni-

form decreases for each month in all existing estab-

lished bases of producers to the end that the sum total

of all bases adjusted would again approximate in amount

the daily average quantity of milk sold for consumption

as whole milk in the Los Angeles Sales Area.

(13) That the various percentages of scale downs in

existing established bases of producers by said Milk Pro-

ducers, Inc., successor to Producers Arbitration Com-

mittee, Inc., for the respective periods were approved

by the Los Angeles Milk Industry Board and by the

Secretary, as provided by P'aragraph 9 of Exhibit C

of License No. 17—"Establishment of Adjusted Base

Price".
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(14) That the existing estabUshed base of each pro-

ducer was determined by Milk Producers, Inc., successor

to Producers Arbitration Committee, Inc., on the basis

of deliveries of producers during the base period March

16, 1933, to June 15, 1933, both dates inclusive, ascer-

tained from reports of distributors, which include pro-

ducer-distributors, covering deliveries to them or milk

produced by them for this period. The total deliveries

of each producer divided by the number of days in the

base period established the producer's general daily aver-

age base. This general daily average base was scaled

down pursuant to Paragraph 9 of Exhibit C of License

No. 17 to arrive at an adjusted basic .average for each

producer for the period. The resultant total was the

quantity that the producer was to deliver or sell as base

milk. Milk delivered or sold in excess of this monthly

base was treated as surplus milk.

(15) That Milk Producers, Inc., successor to Pro-

ducers Arbitration Committee, Inc., was operating the

surplus plant, as provided for in Exhibit C of said

License, accounting to producers delivering milk to it

for the full base price as set forth in said License in re-

spect of deliveries not in excess of the individual pro-

ducer's adjusted base as determined above, and for the

surplus price in respect of deliveries in excess of pro-

ducer's adjusted base.

(16) That the amounts determined by Milk Pro-

ducers, Inc., successor to Producers Arbitration Com-

mittee, Inc., to be due and payable to it by distributors

in the Los Angeles Sales Area including the respondent

as surplus deductions, represented the difference between
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the base price and the surplus price for the various

periods here under consideration as provided in said

License No. 17 and were approved by the Los Angeles

Milk Industry Board.

(17) That operating statements for the periods No-

vember 20, 1933, to November 30, 1933, December, 1933,

January, 1934, and February, 1934, were prepared from

the books and records of Milk Producers Inc., successor

to Producers Arbitration Committee, Inc., which state-

ments reflect the recorded transactions for the above

named periods and reveal a loss attributable to the oper-

ation of the surplus plant for the periods above set forth.

(18) That the operating charges incurred by the sur-

plus plant operated by Milk Producers, Inc., successor

to Producers Arbitration Committee, Inc., were approved

by the proper authorities and represent reasonable items

of expense.

(19) That a charge of Ic per pound of butterfat was

set up for the month of December, 1933, through adjust-

ment of the base price for that period with respect to

working capital and that the methods adopted by Milk

Producers, Inc., successor to Producers Arbitration Com-

mittee, Inc., in arriving at the amounts to be charged

to working capital were ratified and approved by the Los

Angeles Milk Industry Board, as provided by Para-

graphs 7 and 8 of Exhibit C—"Establishment of Ad-

justed Base Price", of said License No. 17.

(20) That the methods adopted by Milk Producers,

Inc., successor to Producers Arbitration Committee, Inc.,

in arriving at surplus dedtictions were reasonable and
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were approved by the Los Angeles Milk Industry Board

and by the Secretary.

(21) That a small quantity of Grade B milk was

handled by the surplus plant; that in the handling of

said milk no loss was incurred and that the income from

Grade B milk resulting from the sale of butter, pow-

dered skim and other manufactured products arising

therefrom more than offset the price paid for Grade B

milk and the manufacture thereof.

(22) That the Los Angeles Milk Industry Board is

audited monthly by Martin J. Masters, certified public

accountant, Los Angeles, California, which audits indi-

cate that the items of expense incurred by said Board

were proper in effectuating the purposes and principles

embodied in License No. 17.

(23) That said licensee, its officers, employees and

agents in the State of California at divers times since

November 20, 1933, has violated Article III, Section 1

of said License under License No. 17 by purchasing

fluid milk for distribution under terms and conditions

other than those set forth in Exhibit A of said License.

(24) That the respondent failed to file, prior to the

5th day of each month, with the Chairman of the Los

Angeles Milk Industry Board, a statement of the quantity

of milk purchased from each producer, as provided for

by Paragraph 4 (a) of Article III of said license.

(25) That, pursuant to Paragraph 4 (b) of said

license, the Los Angeles Milk Industry Board made a

determination that distributors be billed at the rate of

54c per pound butterfat contained in the milk purchased
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by distributors and Y^c per pound butterfat for all milk

distributed.

(26) That the respondent purchased fluid milk, for

distribution as Grade A market milk, from producers

without obtaining the authorization of such producers

to pay over to the Los Angeles Milk Industry Board

amounts of ^c for each pound of butterfat contained in

said milk purchased by the respondent, determined by

said board to be payable to it, and failed and refused

to pay over said amounts to said Board.

(27) That the respondent was billed monthly for the

above amounts determined by the Los Angeles Milk

Industry Board to be due under Paragraph 4 (b) of

Article III of said license, and subsequently corrected

billings with respect to the foregoing periods were sent

to the respondent in respect of the amounts determined

by the Los Angeles Milk Industry Board to be due under

Paragraph 4 (b) of Article III of said License.

(28) That the respondent failed to pay over to the

Los Angeles Milk Industry Board the amount of ^c, as

a distributor, for each pound of butterfat contained in

the milk distributed by said respondent, as provided by

Paragraph 4 (b) of Article III of said License.

(29) That, pursuant to provisions of Paragraph 4 (c)

of Article III of said license, the Los Angeles Milk In-

dustry Board made a determination each month of the

average amount of the deductions which the members of

the associations therein named authorized the distributors

to pay over to such associations in behalf of their respec-

tive members, for the purpose of determining an amount

to be paid equal to said average by producers not mem-
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bers of the associations therein named to the Los Angeles

Milk Industry Board; that said determinations were cor-

rected in accordance with reports submitted to it by said

associations.

(30) That the said respondent purchased milk for dis-

tribution as Grade A market milk from producers not

members of the associations therein named without ob-

taining the authorization of such producers to pay over

to the Los Angeles Milk Industry Board the amounts

determined by the Los Angeles Milk Industry Board

under Paragraph 4 (c) as due and payable to it.

(31) That the said respondent was billed monthly for

the amounts determined to be due by the Los Angeles

Milk Industry Board under Paragraph 4 (c) of Article

III of said license; and later was furnished with cor-

rected billings with respect to said amounts; that the

respondent failed to pay over to the Los Angeles Milk

Industry Board said corrected amounts so determined by

said Board to be payable to it.

(32) That the respondent has failed to pay and has

not paid to the Los Angeles Milk Industry Board the

deductions required in accordance with the provisions of

Paragraph 4 (b) and Paragraph 4 (c) of Article III of

said License which payments were required to be made

at the time for making payments to producers for milk

purchased pursuant to Paragraph 4 (d) of said License

No. 17.

(33) That the respondent purchased milk for distribu-

tion as Grade A Market Milk from the producers who

were not members, of the Associations listed in Paragraph

4 of said license and that the respondent did not and has
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not secured the authorization of such producers to deduct

as surplus deductions each month the amounts required

to be deducted in accordance with the provisions of Para-

graph 5 (b) of Article III of said License.

(34) That the Los Angeles Milk Industry Board

made a determination of the amounts due and payable

to the Milk Producers, Inc., as surplus deductions.

(35) That the respondent was billed monthly for the

amounts determined to be payable as surplus deductions

to Milk Producers, Inc., as provided for by Paragraph

5 (b) of Article III of said License, and that subse-

quently corrected billings were sent to the respondent

with respect to the amounts due and payable as surplus

deductions to Milk Producers, Inc., successor to Pro-

ducers Arbitration Committee, Inc.

(36) That the respondent failed to pay the sums esti-

mated as surplus deductions to Milk Producers, Inc.,

successor to Producers Arbitration Committee, Inc., for

each month, as provided for by Paragraph 5 (b) of

Article III and Exhibit C of said license.

(37) That the failure by the respondent to comply

with each and all of the aforesaid provisions of License

No. 17 constitutes a violation of the respective provisions

of said License No. 17 and also constitutes a violation of

Paragraph 4, Section 7, Article II of License No. 57,

License for Milk—Los Angeles, California, Sales Area.

Conclusion

Based upon the foregoing Findings of Fact I hereby

determine and conclude that the facts and circumstances

proved in this case establish and prove the charges Nos.

(1), (2), (3), (4), (5), (6), (7), (8), (9), (10),
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(11) and (13) of the said Order to Show Cause, and

they prove the violations by the respondent of License

No. 17, as charged therein, and, therefore, establish and

prove violation by the respondent of Article II, Section 7,

Paragraph 4 of License No. 57 as charged in the amend-

ment to the Order to Show Cause.

I further determine that any one of said violations of

License No. 17 so established and proved warrants inde-

pendently the revocation of the license of the respondent

under License No. 57.

Order

The Secretary of Agriculture hereby issues the fol-

lowing Order:

It is Hereby Ordered that the License of Lucerne

Cream and Butter Company, a California Corporation,

under License No. 57, License for Milk, Los Angeles,

California, Sales Area, be and it is hereby revoked.

It is Further Ordered that this Order shall become

effective on and after 6:00 P.M., Pacific Time on the

28th day of July, 1934.

It is Further Ordered that a copy of this order be

served on the Lucerne Cream and Butter Company of

Los Angeles, California, by depositing the same in the

United States mail registered and addressed to Lucerne

Cream and Butter Company, Los Angeles, California at

its last known address, to-wit: 1925 East Vernon Ave.,

Los Angeles, California.

In Testimony Whereof, I have hereunto

set my hand and caused the official seal of

the Department of Agriculture to be affixed
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in the City of Washigton, this 28th day

of July, 1934.

(Seal) (Signed) H.A.Wallace
Secretary of Agriculture.

(Endorsed). Supplemental Bill of Complaint for In-

junction. Filed Sep 4 1934. R. S. Zimmerman, Clerk.

By Francis E. Cross, Deputy Clerk.

(Lewis D. Collings, Edward M. Selby, Walter F.

Haas, Harold C. Johnston, Attorneys for Plaintiffs.)

IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF
CALIFORNIA, CENTRAL DIVISION

Charles J. Kurtz, doing business as Golden

West Creamery Company, Western Hol-

stein Farms, Inc., a corporation. Valley

Dairy Co., Inc., a corporation, The Lucerne

Cream & Butter Company, a corporation.

Plaintiffs,

vs.
!

Harry W. Berdie, Los Angeles Milk Indus-

try Board, Milk Producers, Inc., a Cali-

fornia corporation, Richard Cronshey,

William Corbett, David P. Howells,

George A. Cameron, F. A. Lucas, Earl

Maharg, a. G. Marcus, M. H. Adamson,

T. E. Day, W. H. Stabler, Max Buechert,

C. W. HiBBERT, W. J. Kuhrt, George E.

Platt, a. M. McOmie, T. H. Brice, T. M.

Erwin, a. R. Read. R. C. Perkins, Ross

Weaver, Anders Larsen, H. C. Darger,

PiERSON M. Hall, as United States District
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Attorney for the Southern District of Cah-

fornia, John Four, John Five, John Six,

John Seven, John Eight, John Nine,

John Ten, John One Company, a co-part-

nership, John Two Company, a co-partner-

ship, John Three Company, a co-partner-

ship, John One Company, a corporation,

John Two Company, a corporation, John
Three Company, a corporation.

Defendants.

In Equity No. 144-C

ORDER TO SHOW CAUSE AND RESTRAINING
ORDER.

On reading the motion to file the supplemental bill in

equity of plaintiffs herein, and upon consideration of

the verified supplemental bill of complaint for injunc-

tion attached to said motion, and good cause appearing

therefor.

It Is Hereby Ordered that the defendants above

named, and each of them, be and appear before the

Honorable George Cosgrave, Judge, in the court room

at room No. 422 in the Federal Building, Los Angeles,

California, on the 20th day of August, 1934, at the hour

of ten o'clock A. M. of said day, then and there to show

cause, if any they or any of them have, why a temporary

injunction should not issue herein restraining and en-

joining said defendants, and each of them, their agents,

attorneys, successors and employees, during the pend-

ency of this action, from

(a) Making any of the demands and committing any

of the acts with relation to these plaintiffs, complained
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of in the proposed supplemental complaint of plaintiffs

herein; and

(b) From in any manner interfering with plaintiifs,

or any of them, in the conduct of their respective busi-

ness by any form of civil or criminal proceedings, or

otherwise; and

(c) From enforcing or attempting to enforce, as

against the plaintiifs, or any of them, any of the terms

and provisions of Licenses Nos. 17 and 57 of the United

States Department of Agriculture, Argicultural Adjust-

ment Administration, Los Angeles, California, Sales

Area; and

(d) From collecting or attempting to collect from

plaintiifs, or any of them, any of the sums of money

demanded by defendants, or any of them, under the

terms and provisions of said Licenses Nos. 17 and 57,

either by civil or criminal proceedings, or otherwise, or

from commencing, prosecuting or maintaining any action

against any of the plaintiifs for the collection of any of

said sums, or from taking any action against the said

plaintiifs, or any of them, by any form of civil or

criminal proceeding, or otherwise, to enforce any penalty

or penalties prescribed in the National Agricultural

Adjustment Act, or in any rules or regulations purported

to have been issued thereunder by the Secretary of

Agriculture

;

And Pending the Hearing of This Order to Show

Cause and Until the Further Order of This Court

the said defendants, and each of them, their agents,

attorneys, successors and employees, are hereby re-

strained from
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(a) Making any of the demands or committing any

of the acts with relation to these plaintiffs, or any of

them, as set forth in the proposed supplemental bill of

complaint of plaintiffs herein;

(b) From in any manner interfering with plaintiffs,

or any of them, in the conduct of their respective busi-

nesses by any form of civil or criminal proceeding, or

otherwise

;

(c) From enforcing or attempting to enforce, as

against the plaintiffs or any of them, any of the terms

and/or provisions of Licenses No. 17 and No. 57 of

the United States Department of Agriculture, Agri-

cultural Adjustment Administration, Los Angeles, Cali-

fornia Sales Area;

(d) From collecting or attempting to collect from

plaintiffs, or any of them, any of the sums of money

demanded under the terms and provisions of said

Licenses No. 17 and No. 57, as in said proposed sup-

plemental bill set forth, either by civil or criminal pro-

ceedings, or otherwise;

(e) From commencing, prosecuting or maintaining

any action against any of the plaintiffs for the collec-

tion of any of said sums, or from taking any action

against the said plaintiffs, or any of them, by any form

of civil or criminal proceedings, or otherwise, to enforce

any penalty or penalties prescribed in the National Agri-

cultural Adjustment Act, or in any rules or regulations

purported to be issued thereunder by the Secretary of

Agriculture.

Done in open court this 9th day of August, 1934.

Geo. Cosgrave

Judge.
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Filed Aug 9 1934 R. S. Zimmerman Clerk By L.

Wayne Thomas Deputy Clerk

IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF
CALIFORNIA, CENTRAL DIVISION

Charles W. Kurtz, et al.

Plaintiffs,

vs.

Harry W. Berdie, et al,

Defendants.

In Equity No. 144-C

NOTICE OF MOTION TO DISMISS PROCEEDING

To the plaintiffs Charles J. Kurtz, doing business as

Golden West Creamery Company; Western Holstein

Farms, Inc., a corporation; Valley Dairy Co., Inc., a

corporation; The Lucerne Cream & Butter Company,

a corporation; and to: Lewis D. Collings, Amos

Friedman, Walter F. Haas, Harold C. Johnston, Ed-

ward M. Selby, and William Selby, their attorneys:

You ANiD Each of You Will Take Notice that the

defendants Los Angeles Milk Industry Board, Richard

Cronshey, William Corbett, David P. Howells, George A.

Cameron, F. A. Lucas, Earl Maharg, A. G. Marcus,

M. H. Adamson, T. E. Day, W. H. Stabler, Max

Buechert, C. W. Hibbert, W. J. Kuhrt, George E. Piatt,

A. M. McOmie, T. H. Brice, T. M. Irwin, A. R. Read,

R. C. Perkins, and Ross Weaver, for themselves alone
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and severing from their codefendants herein, will move

the above entitled court in the Department of the Hon.

Geo. Cosgrave, on Tuesday, the 4th day of September,

1934, at the hour of 10 o'clock A. M. for an order of

said court dismissing the above entitled proceeding.

Said motion will be based upon the pleadings, records,

and files in said action, and upon the affidavits of W. J.

Kuhrt, O. R. Fuller, and Earl Maharg, attached to

said motion and made a part thereof, arid upon the

grounds stated in said motion, a copy of which motion

is herewith served upon you.

E. H. Whitcombe
E. H. Whitcombe

Farrand & Slosson

By Leonard B. Slosson

Attorneys for defendants appearing herein

IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF
CALIFORNIA, CENTRAL DIVISION

Charles W. Kurtz, et al,

Plaintiffs,

vs.

Harry W. Berdie, et al,

Defendants.

In Equity No. 144-C

MOTION TO DISMISS PROCEEDING

Now come the defendants Los Angeles Milk Industry

Board, Richard Cronshey, William Corbett, David P.

Howells, George A. Cameron, F. A. Lucas, Earl Maharg,

A. G. Marcus, M. H. Adamson, T. E. Day, W. J.
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Stabler, Max Beuchert, C. W. Hibbert, W. J. Kuhrt,

George E. Ratt, A. M. McOmie, T. H. Brice, T. M.

Irwin, A, R. Read, R. C. Perkins, and Ross Weaver,

appearing for themselves alone and severing from their

codefendants herein and upon the pleadings, records, and

files in said action and upon the affidavits of W. J.

Kuhrt, O. R. Fuller, and Earl Maharg hereto attached

and made a part hereof, and five days notice of this

motion having been given to Lewis D. Collings, Amos

Friedman, Walter F. Haas, Harold C. Johnston, Ed-

ward M. Selby, and William T. Selby, attorneys for the

plaintiff herein, move the court for an order dismissing

the above entitled action upon the following grounds;

I.

That the Hon. Henry A. Wallace, Secretary of the

Department of Agriculture of the United States is a

necessary and indispensable party-defendant to said

action, but is not named as such in the proposed supple-

mental bill of complaint for injunction.

11.

That the License #17 upon which said proposed

amended bill of complaint for injunction purports to

state a cause of action was on the 1st day of June, 1934,

terminated by the Secretary of Agriculture of the United

States and the same is no longer in force or effect; that

license #57 upon which said supplemental bill of com-

plaint for injunction is also based contains no provision

authorizing the existence of the defendant Los Angeles

Milk Industry Board and that any and all questions in-

volved therein are moot and can raise no issue.
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III.

That none of the plaintiffs are now engaged in busi-

ness but that prior to the filing of the motion for leave

to file supplemental bill for injunction, and prior to the

issuance of the temporary restraining order herein, each,

every, and all of said plaintiffs, transferred to other in-

dividuals or corporations all of their assets, and hence

cannot suffer any irreparable injury or damage what-

soever.

IV.

That the record herein fails to disclose any basis upon

which the plaintiffs are entitled to any equitable relief.

Wherefore the defendants appearing herein pray that

this honorable court issue an order dismissing the above

entitled action and that the defendants may go hence

with their costs incurred herein, and for such other

and further relief as to this court may seem just and

meet,

E. H. Whitcombe

E. H. Whitcombe

Farrand & Slosson

By Leonard B. Slosson

Attorneys for defendants appearing herein

(Endorsed): Filed Aug. 28, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

Charles W. Kurtz, et al,

Plaintiffs,

vs. , . .

Harry W. Berdie, et al,

Defendants.

No. 144-C, Equity

NOTICE OF MOTION TO DISMISS

PROCEEDINGS

To the Plaintiffs: Charles J. Kurtz, doing business as

Gdlden West Creamery Company; Western Holstein

Farms, Inc., a corporation; Valley Dairy Co., Inc., a

corporation; The Lucerne Cream & Butter Company,

a corporation ; and to : Lewis D. Collings, Amos Fried-

man, Walter F. Haas, Harold C. Johnston, Edward

M. Selby, and William Selby, their attorneys:

You and each of you will please take notice that the

defendant Harry W. Berdie for himself alone and sever-

ing from his co-defendants herein, will move the above

entitled court in the department of the Honorable George

Cosgrave, on Tuesday the 4th day of September, 1934, at

the hour of ten o'clock A. M., for an order dismissing the

above entitled proceedings.

Said motion will be based on the pleadings, records

and files in the said action, on the affidavit of Flarry W.

Berdie, attached to said motion and made a part thereof.
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upon the grounds stated in said motion, and upon the

Points and Authorities attached to said motion and

made a part thereof, a copy of which motion is herewith

served upon you.

Peirson M. Hall,

Peirson M. Hall

United States Attorney,

Clyde Thomas,

Clyde Thomas

Assistant United States Attorney.

Dated: This 29th day of August, 1934.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA
CENTRAL DIVISION

Charles W. Kurtz, et al,

Plaintiffs,

vs.

Harry W. Berdie, et al,

Defendants.

No. 144-C, Equity

MOTION TO DISMISS PROCEEDINGS

Comes Now the defendant Harry W. Berdie, for him-

self and alone, and severing from his co-defendants here-

in, and upon the pleadings, records and files in said

action, and upon the affidavit of Harry W. Berdie, at-

tached hereto and made a part hereof, and five days

notice of this motion having been given to Lewis D.
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CoUings, Amos Friedman, Walter F. Haas, Harold C.

Johnston, Edward M. Selby, and William Selby, at-

torneys for the plaintiffs herein, moves the court for

an order dismissing the above entitled action upon the

following grounds

:

I.

That the Honorable Henry A. Wallace, Secretary of

the Department of Agriculture of the United States, is

a necessary and indispensable party-defendant to said

action.

n.

That none of the plaintiffs are now engaged in busi-

ness but that prior to the filing of the motion for leave

to file supplemental bill for injunction, and prior to the

issuance of the temporary restraining order herein, each,

every, and all of said plaintiffs, transferred to other in-

dividuals or corporations all of their assets, and hence

cannot suffer any irreparable injury or damage whatso-

ever.

HI.

That this defendant is not and has not been since the

26th day of February, 1934, connected in any manner

with the Agricultural Adjustment Administration or of

the Department of Agriculture, and does not hold any

officiral position thereunder.

Wherefore, the defendant Harry W. Berdie demands

that this honorable court issue an order dismissing the

above entitled action and that the said defendant may

go hence with his costs, incurred herein, and for such
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other and further rehef as to this court may seem meet

and just.

Peirson M. Hall,

Peirson M. Hall

United States Attorney,

Clyde Thomas,

Clyde Thomas

Assistant United States Attorney.

(Endorsed) : Filed Aug. 29, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.

IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF
CALIFORNIA, CENTRAL DIVISION

Charles W. Kurtz, et al,

Plaintiffs,

vs.

Harry W. Berdie, et al.

Defendants.

In Equity No. 144-C

NOTICE OF MOTION TO DISMISS

PROCEEDING
To the plaintiffs Charles J. Kurtz, doing business as

Golden West Creamery Company; Western Hoi stein

Farms, Inc., a corporation; Valley Dairy Co., Inc., a

corporation; The Lucerne Cream & Butter Company,

a corporation; and to Lewis D. Collings, Amos Fried-

man, Walter F. Haas, Harold C. Johnston, Edward

M. Selby, and William T. Selby, their attorneys:
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You AND Each of You Will Please Take Notice

that the defendant, Milk Producers, Inc., a Cahfornia

corporation, for itself alone and severing from its co-

defendants herein, will move the above entitled court in

the Department of the Hon. Geo. Cosgrave, on Tuesday

the 4th day of September, 1934, at the hour of 10

o'clock A. M. for an order of said court dismissing the

above entitled proceeding.

Said motion will be based upon the pleadings, records,

and files in said action, and upon the affidavits of W. J.

Kuhrt, O. R. Fuller, and Earl Maharg, attached to said

motion and made a part thereof, and upon the grounds

stated in said motion, a copy of which motion is here-

with served upon you.

(Signed) E. H. Whitcombe

E. H. Whitcombe
Farrand & Slosson

By Leonard B. Slosson

Attorney for Defendant Milk Producers, Inc.

IN THE DISTRICT COURT OF THE UNITED
STATES, SOUTHERN DISTRICT OF
CALIFORNIA, CENTRAL DIVISION

Charles J. Kurtz, et al.

Plaintiffs,

vs.

Harry W. Berdie, et al,

Defendants.

In Equity No. 144-C

MOTION TO DISMISS PROCEEDING
Now comes the defendant Milk Producers, Inc., a Cali-

fornia corporation, appearing for itself alone and sever-
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ing from its co-defendants herein and upon the plead-

ings, records, and files in said action and upon the

affidavits of W. J. Kuhrt, O. R. Fuller, and Earl Maharg

hereto attached and made a part hereof, and five (5)

days notice of this motion having been given to Lewis

D. Collings, Amos Friedman, Walter F. Haas, Harold

C. Johnston, Edward M. Selby, and William T. Selby,

attorneys for the plaintiffs herein, move the court for an

order dismissing the above entitled action upon the fol-

lowing grounds:

I.

That the Hon. Henry A. Wallace, Secretary of the

Department of Agriculture of the United States is a

necessary and indispensable party-defendant to said

action, but is not named as such in the proposed supple-

mental bill of complaint for injunction.

11.

That the license No. 17 upon which said proposed

amended bill of complaint for injunction purports to state

a cause of action was on the 1st day of June, 1934,

terminated by the Secretary of Agriculture of the United

States and the same is no longer in force or effect; that

license No. 57 upon which said supplemental bill of com-

plaint for injunction is also based contains no provisions

authorizing the existence of the defendant Milk Pro-

ducers, Inc., a California corporation, and that any and

all questions involved therein are moot and can raise no

issue.

III.

That none of the plaintiffs are now engaged in busi-

ness but that prior to the filing of the motion for leave
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to file supplemental bill for injunction, and prior to the

issuance of the temporary restraining order herein, each,

every, and all of said plaintiffs transferred all of their

assets to other individuals or corporations, and hence

cannot suffer any irreparable injury or damage what-

soever.

IV.

That the record herein fails to disclose any basis upon

which the plaintiffs are entitled to any equitable relief.

Wherefore the defendants appearing herein pray that

this honorable court issue an order dismissing the above

entitled action and that the defendants may go hence

with their costs incurred herein, and for such other and

further relief as to this court may seem just and meet.

(Signed) E. H. Whitcombe

E. H. Whitcombe

Farrand & Slosson

By Leonard B. Slosson (Signed)

Attorneys for Defendant Milk Producers, Inc.

(Endorsed): Filed Aug. 28, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA

CENTRAL DIVISION

Charles J. Kurtz, et al,

Plaintiffs,

vs.

Harry W. Berdie, et al.,

Defendants.

No. 144-C, Equity

OBJECTIONS TO THE APPLICATION OF PLAIN-

TIFFS FOR A PRELIMINARY INJUNCTION

AND TO THE APPLICATION FOR
LEAVE TO FILE SUPPLEMENTAL

BILL OF COMPLAINT.

Now Comes the defendants Anders Larsen, H. C.

Darger and Peirson M. Hall, and object to the applica-

tion of plaintiffs herein for a preliminary injunction and

for leave to file a supplemental Bill of Complaint upon

the following grounds:

I.

The proposed supplemental bill and the application for

temporary injunction seek only to enjoin discretionary

administrative functions which it is not withm the power

of a court of equity to enjoin.

n.

The Bill of Complaint does not name the Secretary of

Agriculture as a party-defendant but all acts charged
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in the Bill of Complaint are charged as being done by

him and, under the law and the regulations, he is the only

person who has .authority to do the things charged ex-

cept as to the defendant Peirson M. Hall, as United

States Attorney for the Southern District of California,

who has authority to institute proper court proceedings,

and it is only charged upon "information and belief"

that he "intends to and will" institute proceedings to

enforce the orders of the said Secretary, and to enforce

the penalties of the Act. No facts whatever are alleged

showing the foundation of such information and belief.

III.

The only claim for relief set forth in the said Bill of

Complaint is that the Agricultural Adjustment Act and

the administration thereof is unconstitutional. The

plaintiffs cannot assert the unconstitutionality of such

Act and such license as they now hold monies which

they collected under and by virtue of the terms of the

Act and the license issued thereunder. This court cannot

intervene and prevent the administration of the Act for

the purpose of enabling plaintiffs tO' hold such money.

IV.

That plaintiffs to this action have claimed and asserted

that they were no longer engaged in business and only

allege in the proposed supplemental complaint that they

were so engaged in business prior to and including July

28, 1934, which defeats any alleged irreparable damage

or cause for equity to intervene as plaintiffs could assert
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all defenses to any efforts to collect any penalties or

monies due from the operation of said business prior

thereto.

Peirson M. Hall

Peirson M. Hall,

United States Attorney,

Clyde Thomas

Clyde Thomas,

Assistant United States Attorney.

(Endorsed) : Filed Sept. 1, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.

At a stated term, to wit: The February Term, A. D.

193..., of the District Court of the United States of

America, within and for the Central Division of the

Southern District of California, held at the Court Room

thereof, in the City of Los Angeles, Calif., on Friday,

the 7th day of September in the year of our Lord one

thousand nine hundred and thirty-four.

Present

:

The Honorable Geo. Cosgrave, District Judge.

Charles J. Kurtz, et al.. Plaintiffs,

vs.

Harry W. Berdie, et al.. Defendants.

No. Eq. 144-C

This cause having come before the Court on Septem-

ber 4th, 1934, for hearing on Motion of defendants Los

Angeles Milk Industry Board, Richard Cronshey, Wil-

liam Corbett, David P. Howells, Geo. A. Cameron, F. A.

Lucas, Earl Maharg, A. G. Marcus, M. H. Adamson.

T. E. Day, W. H. Stabler, Max Buechert, C. W. Hib-
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l)ert, W. J. Kuhrt, Geo. E. Piatt, A. M. McOmie, T. H.

Brice, T. M. Irwin, A. R. Read, R. C. Perkins and Ross

Weaver, for themselves alone, for an Order vacating or

dissolving the Temporary Restraining Order issued on

August 9th, 1934, pursuant to Notice filed August 28th,

1934; for hearing on Motion of defendants Los Angeles

Milk Industry Board, Richard Cronshey, William

Corbett, David P Howells, Geo. A. Cameron, F. A.

Lucas, Earl Maharg, A. G. Marcus, M. H. Adamsor^

T. E. Day, W. H. Stabler, Max Buechert, C. W. Hib-

bert, W. J. Kuhrt, Geo. E. Piatt, A. M. McOmie, T. H.

Brice, T. M. Irwin, A. R. Read, R. C. Perkins and

Ross Weaver, for themselves alone, for an Order dis-

missing the above entitled proceedings, pursuant to

Notice filed August 28th, 1934; for hearing on Motion

of defendant Milk Producers, Inc, a California corpora-

tion, for an Order vacating or dissolving the Temporary

Restraining Order issued by this Court on August 9th,

1934, pursuant to Notice filed August 28th, 1934; for

hearing on Motion of Milk Producers, Inc., a California

corporation, for an Order dismissing the above entitled

proceeding, pursuant to Notice filed August 28th, 1934;

for hearing on Motion of Anders Larsen, H. C. Darger

and Peirson M. Hall, for an Order vacating or dis-

solving the Temporary Restraining Order issued by this

Court on August 9th, 1934, pursuant to Notice filed Sep-

tember 1st, 1934; for hearing on Objections filed Sep-

tember 1st, 1934, to Application of the plaintiffs for a

Preliminary Injunction; and, for hearing on Order to

Show Cause and Restraining Order filed August 9th,

1934, on Supplemental Bill in Equity of the plaintiffs
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directed to defendants to show cause why Temporary

Injunction should not issue; the Court, after having

heard the argument of counsel, and thereupon ordered

this cause stand submitted, and being now fully advised

in the premises, orders the Motion of defendants Los

Angeles Milk Industry Board, et al. for an Order

vacating or dissolving the Temporary Restraining Or-

der and the Motion of said defendants for an Order

dismissing the above entitled proceedings, denied, for

the reasons given in Memo of Decision filed on Sep-

tember 7th, 1934, in Case No. Eq.353-J, Hill, et al.

vs. H. C. Darger, et al.; the Motion of Milk Pro-

ducers, Inc., a California corporation, for an Order

vacating or dissolving the Temporary Restraining Order,

and the Motion of said defendant for an Order dis-

missing the above entitled proceeding, are denied for the

reasons given in the said Memo of Decision, it being

apparent that the District Court has acquired jurisdiction

of the subject matter and that the Restraining Order may

therefore properly issue; the Motion of Anders Larsen,

et al. for an Order vacating or dissolving the Tem-

porary Restraining Order, and the Objections filed Sep-

tember 1st, 1934, to the application of the plaintiffs for

a Preliminary Injunction are likewise denied and over-

ruled for the reasons given in the above Memorandum

filed; and, the Order to Show Cause and Restraining

Order, filed August 9th, 1934, on Supplemental Bill in

Equity of the plaintififs, directed to the defendants to

show cause why Temporary Injunction should not issue.

is granted; exception being noted for the defendants to

the ruling of the Court.



254 Harry W. Berdie, et al., vs.

[Title of Court and Cause]

In Equity No. 144-C.

PRELIMINARY INJUNCTION

This cause came on to be heard on the 4th day of

September, 1934, before the Honorable George Cosgrave,

Judge of the above entitled Court, on the Order to Show

Cause heretofore issued herein on the 9th day of August,

1934, directing the defendants and each of them to show

cause, if they or any of them had, why a temporary

injunction should not issue herein, restraining and en-

joining said defendants and each of them, their agents,

attorneys, successors and employees, during the pend-

ency of this action, from doing any of the things, mak-

ing any of the demands or committing any of the acts as

set forth in said Order to Show Cause; plaintiffs appear-

ing by their Attorneys, Lewis D. Collings, Edward M.

Selby and H. C. Johnston, and the defendants, Los An-

geles Milk Industry Board, Milk Producers, Inc., a Cali-

fornia corporation, Richard Cronshey, William Corbett,

David P. Howells, George A. Cameron, F. A. Lucas,

Earl Maharg, A. G. Marcus, M. H. Adamson, T. E. Day,

W. H. Stabler, Max Buechert, C. W. Hibbert, W. J.

Kuhrt, George E. Piatt, A. M. McOmie, T. H. Brice,

T. M. Erwin, A. R. Reed, R. C. Perkins and Ross

Weaver, appearing by their Attorneys, E. H. Whit-

corr;be and Farrand and Slosson, and the defendants,

Anders Larsen, Enforcement Officer of the Agricultural

Adjustment Administration of the United States De-

partment of Agriculture for the Los Angeles Sales Area,

H. C. Darger, Market Administrator under License No.

57, License for Milk, Los Angeles, California Sales Area,
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Peirson M. Hall, United States District Attorney for

the Southern District of California, and Harry W.

Berdie, Regional Representative of the Licensing and

Enforcement Section of the Agrictdtural Adjustment

Administration of the United States D;epartment of

Agriculture, appearing by their Attorneys, Peirson M.

Hall, United States Attorney and Clyde Thomas, Assist-

ant United States Attorney; and

The Court having read the Bill for Injunction and

Supplemental Bill of Complaint for Injunction hereto-

fore filed by the plaintiffs herein, and the affidavits filed

by the defendants herein, and counter-affidavits filed by

the plaintiffs herein, and having heard and considered

the .arguments of respective counsel, and being fully ad-

vised in the premises; and

It appearing to the Court that on the 11th day of

January, 1934, the said plaintiffs filed their Bill in this

Honorable Court against the defendants herein for the

purpose of having the said Court adjudge and decree

that the License for Milk, Los Angeles Milk Shed,

License No. 17, issued by the Secretary of Agriculture

of the United States on November 16, 1933, and by

authority of an Act known as the National Agricultural

Adjustment Act, being the Act of May 12, 1933, Chapter

25, 48 Statutes, 73rd Congress, H R 3635 of the United

States of America, and regulations issued thereunder by

the Secretary of Agriculture on July 22, 1933, was void

and invalid as to the said plaintiffs, and that the said

National Agricultural Adjustment Act, the said regula-

tions thereunder, the operations thereof and the enforce-

ment thereof, declared void and invalid as to these plain-
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tiffs; and that since the filing of said suit and at the

instance of the said defendants, the Secretary of Agri-

culture, purporting to act under the authority of said

National Agricultural Adjustment Act, instituted pro-

ceedings to terminate said License No. 17 as to the plain-

tiffs and each of them for alleged violations of said

License, consisting of, among other things, the failure to

make payments required by said License and specified in

the Bill of Complaint on file herein, and thereafter re-

voked said License as to all licensees, issued a new license

known as No. 57, purporting to license all distributors

of milk in the said Los Angeles Sales Area, among whom

arc the plaintiffs, and thereafter revoked said License

No. 57 as to the said plaintiffs and each of them because

of such alleged violations. That since the filing of said

Bill of Complaint as aforesaid, the defendants, Los An-

geles Milk Industry Board and the individual defendants

members thereof, and the defendant Milk Producers,

Inc., has demanded from the plaintiffs and each of them

further payments and sums of money, claiming the same

under the terms of said License No. 17, and has threat-

ened to proceed further to attempt to collect the same

from said plaintiffs and each of them, and said Milk

Producers, Inc., has brought suit in the Superior Court

of the State of California, against the plaintiff. Lucerne

Cream and Butter Company, a corporation, for such col-

lection thereof, and threatens to bring similar suits

against the other plaintiffs and each of them, for such

collection. That the said defendant, H. C. Darger, is

the Market Administrator appointed by said Secretary

of Agriculture under said License No. 57, and has made
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demands upon the plaintiffs and each of them for pay-

ments of various sums of money under the terms and

provisions of said License No. S7. That the defendant,

Anders Larsen, is the Enforcement Officer of the Agri-

cultural Adjustment Administration of the United States

Department of Agriculture, appointed as such by the

Secretary of Agriculture, and claims the right and power

of enforcement of the provisions of said Licenses No. 17

and No. 57. That the said defendant, Peirson M. Hall,

is the duly appointed, qualified and acting United States

District Attorney for the Southern District of California,

and the person designated by the terms and provisions of

the Agricultural Adjustment Act to institute proceedings

to enforce the remedies and collect the forfeitures pro-

vided for or pursuant to said Act. That each of the

plaintiffs was, on and prior to July 28, 1934, engaged in

the business of distributing, marketing and handling milk

and cream as a distributor in the Los Angeles Sales

Area; that some of the plaintiffs produced within the

territory of the State of California, defined by said pur-

ported license as "Los Angeles Sales Area," a portion

of the milk and cream distributed, marketed and handled

by such plaintiff, and secured all other portions of the

milk and cream which were distributed, marketed or

handled by such plaintiffs from farmers whose farms are

located wholly within the State of California and in the

territory therein included within said Los Angeles Sales

Area; that no part of the milk or cream distributed,

marketed or handled by any of the plaintiffs herein was

sold or disposed of to persons residing outside the State

of California, or to any person engaged in interstate
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commerce, so that such products were transported or dis-

posed of outside the State of California. That the per-

sons from whom said plaintiffs purchased milk and cream,

and the persons to whom said plaintiffs sold milk and

cream, are satisfied with and desire to continue such

business; that each of the plaintiffs desires to continue

to engage in the business of distributing milk and cream

in said Los Angeles Sales Area, and that cancellation

and revocation of the licenses of plaintiffs, if enforced,

will cause the assets of plaintiffs and each of them to

be deteriorated, and the good will created by plaintiffs

to be destroyed, and thereby plaintiffs and each of them

will be irreparably injured; now, therefore.

It Is Ordered, Adjudged and Decreed, that the de-

fendants, Los Angeles Milk Industry Board, Milk Pro-

ducers, Inc., a California corporation, Richard Cronshey,

William Corbett, David P. Howells, George A. Cameron,

F. A. Lucas, Earl Maharg, A. G. Marcus, M. H. Adam-

son, T. E. Day, W. H. Stabler, Max Buechert, C. W.
Hibbert, W. J. Kuhrt, George E. Piatt, A. M. McOmie,

T. H. Brice, T. M. Erwin, A. R. Read, R. C. Perkins,

Ross Weaver, Anders Larsen, Enforcement Officer of

the Agricultural Adjusment Administration of the

United States Department of Agriculture for the Los

Angeles Sales Area, H. C. Darger, Market Admini-

strator under License No. 57, License for Milk, Los An-

geles, California Sales Area, Peirson M. Hall, United

States District Attorney for the Southern District of

California, and Harry W. Berdie, Regional Representa-

tive of the Licensing and Enforcement Section of the

Agricultural Adjustment Administration of the United
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States Department of Agriculture, their agents, at-

torneys, successors and employees, be, and they and each

of them are hereby enjoined and restrained, during the

pendency of this action and until the final determination

thereof, from:

(a) Making any of the demands and committing any

of the acts with relation to the said plaintiffs hereinbe-

fore mentioned or complained of in the Bill and Supple-

mental Bill of Complaint of plaintiffs, heretofore filed

herein

;

(b) In any manner interfering with plaintiffs or any

of them in the conduct of their respective businesses, by

any form of civil or criminal proceedings or otherwise;

(c) Enforcing or attempting to enforce as against

the plaintiffs or any of them, any of the terms and

provisions of Licenses No. 17 and No. 57, Licenses for

Milk of the United States Department of Agriculture,

Agricultural Adjustment Administration, Los AngeJes

Sales Area;

(d) Collecting or attempting to collect from plain-

tiffs or any of them, any of the sums of money de-

manded by defendants or any of them under the terms

and provisions of said Licenses Nos. 17 and 57, either

by civil or criminal proceedings or otherwise; or from

commencing, prosecuting or maintaining any action

against any of the defendants for the collection of any

of said sums or from taking any action against said

plaintiffs or any of them by any form of civil or criminal

proceedings or otherwise, to enforce any penalty or pen-

alties prescribed in the National Agricultural Adjust-
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ment Act, or any rules or regulations purported to have

been issued thereunder by the Secretary of Agriculture.

Done in open Court this 20th day of September, 1934.

Geo. Cosgrave,

Judge.

Approved as to form:

Farrand & Slosson,

E. H. Whitcombe,

By E. H. Whitcombe,

Attorneys for Defendants.

[Endorsed] : Filed Sept. 20, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.

[Title of Court and Cause]

No. 144-C, Equity

OBJECTIONS UNDER RULE 44 TO FORM OF
PRELIMINARY INJUNCTION

Comes Now defendants in the above entitled action

by Peirson M. Hall, United States Attorney for the

Southern District of California, and Clyde Thomas,

Assistant United States Attorney for said District, and

object under Rule 44 to the form of the preliminary in-

junction as presented to them the 18th day of Septem-

ber for their approval under said Rule for the following

reasons

:

I.

Said preliminary injunction does not set forth the

reasons for the issuance of the same.

IL

Said preliminary injunction is not specific in terms,
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III.

Said preliminary injunction does not describe in

reasonable detail the act or acts to be restrained.

Dated: September 19, 1934.

Peirson M. Hall

Peirson M. Hall,

United States Attorney.

Clyde Thomas
Clyde Thomas,

Assistant United States Attorney.

[Endorsed] : Filed Sept. 19, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.

[Title of Court and Cause]

No. 144-C Eq.

NOTICE OF MOTION TO DISSOLVE
PRELIMINARY INJUNCTION.

To: Plaintififs, Charles J. Kurtz, Western Holstein

Farms, Inc., Valley Dairy, Inc., and the Lucerne

Cream and Butter Company; and Lewis D. Col-

lings, Edward M. Selby, and H. C. Johnston, their

attorneys.

Please take notice that on the 1st day of October, 1934,

at two o'clock in the afternoon of said day or as soon

thereafter as comisel can be heard, the defendants above

named, will move the above court in the courtroom of

Judge Cosgrave, in the Federal Building, Los Angeles,

California, to dissolve the preliminary injunction hereto-

fore granted against said defendants, and that said mo-

tion will be based on the records and files in this case.
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three affidavits of E. W. Gaumnitz, which are filed here-

with, hereby referred to and made a part hereof, and on

oral testimony to be adduced on the hearing of said mo-

tion. Copy of said motion is hereunto attached and made

a part hereof and contains the grounds upon which it

will be made.

Dated: September 24th, 1934.

Peirson M. Hall,

Peirson M. Hall,

United States Attorney.

Clyde Thomas,

Clyde Thomas,

Assistant United States Attorney.

[Title of Court and Cause]

No. 144-C Eq.

MOTION TO DISSOLVE PRELIMINARY
INJUNCTION.

Now Come Harry W. Berdie, Los Angeles Milk In-

dustry Board, Milk Producers, Inc., Richard Cronshey,

William Corbett, David P. Howell, George A. Cameron,

F. A. Lucas, Earl Maharg, A. G. Marcus, M. H. Adam-

son, T. E. Day, W. H. Stabler, Max Buechert, C. W.

Hibbert, W. J. Kuhrt, George E. Piatt, A. M. McOmie,

T. H. Brice, T. M. Erwin, A. R. Read, R. C. Perkins,

Ross Weaver, Anders Larsen, H. C. Darger, and Peirson

M. Hall, defendants in the above entitled cause and move

the court to dissolve the preliminary injunction granted

by it on the 20 day of September, 1934, on the grounds

that:



Charles J. Kurt::;, ct al. 263

I.

The bill of complaint and supplemental bill of com-

plaint heretofore filed do not state a cause of action

against these defendants, or any of them, for all the

reasons set out in the motions to dismiss filed in the

above entitled action, which motions to dismiss are hereby

referred to and made a part hereof.

II.

Said plaintiffs, and each of them, are subject to the

Agricultural Adjustment Act and the Milk License and

all rules and regulations issued thereunder.

III.

Said temporary injunction was improperly issued and

not in accordance with law for the following reasons:

b (a) No security was required of plaintiffs or given

by them as is necessary under Title 28, U. S. C. 382.

(b) Said temporary injunction does not comply with

Title 28, U. S. C. 383, as it does not (1) set forth the

reasons why it was issued; (2) Is not specific in its

terms; (3) Does not describe in reasonable detail the act

or acts sought to be restrained.

(c) Said temporary injunction attempts to restrain

executive officers in the exercise of discretionary duties

which is not within the power of this court.

(d) Said injunction was improvidently issued as the

equities of the case preponderate in favor of the defend-

ants. The possibility of damage or injury, which plain-

tiffs allege in their complaint that they anticipate, is

greatly out-weighed by the injury that will be done to the

entire industry, and the efforts of the Administration to

benefit such industry in its entirety, by a declaration of
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this court that such acts are unconstitutional, even before

the trial is heard and contrary to the strong presumption

of constitutionality of an act of Congress and of actions

of executive officers of the Government.

Peirson M. Hall,

Peirson M. Hall,

United States Attorney.

Clyde Thomas,

Clyde Thomas,

Assistant United States Attorney.

[Endorsed] : Filed Sept. 25, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.

[Title of Court and Cause]

IN EQUITY
No. 144-C

NOTICE OF MOTION TO DISMISS

PROCEEDINGS

To the plaintiffs, Charles J. Kurtz, Western Holstein

Farms, Inc., Valley Dairy Company, Inc., Lucerne

Cream and Butter Company, Inc., and to Lewis D. Col-

lings, Edward M. Selby, and Harold C. Johnston, At-

torneys.

You, and each of you, will please take notice that the

Defendants Harry W. Berdie, Los Angeles Milk Indus-

try Board, Milk Producers, Inc., Richard Cronshey, Wil-

liam Corbett, David P. Howells, George A. Cameron, F.

A. Lucas, Earl Maharg, A. O. Marcus, M. H. Adamson,

T. E. Day, W. H. Stabler, Max Beuchert, C. W. Hibbert,

W. J. Kuhrt, George E. Piatt, A. M. McOmie, T. H.
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Brice, T. M. Erwin, A. R. Read, R. C. Perkins, Ross

Weaver, Anders Larsen, H. C. Darger, Peirson M. Hall,

will move the above entitled court at the court room of

Judge George Cosgrave, in the Federal Building, Lxds

Angeles, California, on the 1st day of October, 1934, at

the hour of 2 o'clock in the afternoon or as soon there-

after as the counsel can be heard for an order to dismiss

the above entitled proceedings.

Said motion will be based on the pleadings, records,

and files in the above entitled action and all thereof, and

on the affidavits of Anders Larsen attached to said mo-

tion and made a part thereof and on oral testimony to

be adduced at said hearing, upon the grounds stated in

said motion a copy of which motion is herewith served

upon you.

Dated:—September 24, 1934.

Peirson M. Hall,

Peirson M. Hall,

U. S. Attorney

Clyde Thomas,

Clyde Thomas,

Assistant U. S. Attorney

[Title of Court and Cause]

IN EQUITY
No. 144-C

MOTION TO DISMISS PROCEEDINGS

Come now the defendants, Harry W. Berdie, Los An-

geles Milk Industry Board, Milk Producers, Inc., Richard

Cronshey, William Corbett, David P. Howells, George A.

Cameron, F. A. Lucas, Earl Maharg, A. G. Marcus, M.

H. Adamson, T. W. Day, W. H. Stabler, Max Buechert,
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C. W. Hibbert, W. J. Kuhrt, George E. Piatt, A. M. Mc-

Omie, T. H. Brice T. M. Erwin, A. R. Read, R. C.

Perkins, Ross Weaver, Anders Larsen, H. C. Darger,

Peirson M. Hall, by Peirson M. Hall, United States At-

torney in and for the Southern District of California,

and Clyde Thomas, Assistant United States Attorney in

and for said District and State, move the court to dis-

miss the Bill of Complaint and Supplemental Bill of

Complaint in this cause upon each and all of the follow-

ing grounds

:

I.

That it does not state a cause of action over which a

court of equity has any jurisdiction whatsoever.

n.

That it does not allege any facts from which it appears

that the plaintiffs, or either of them, will suffer irre-

parable injury if the injunctions prayed for in the bill of

complaint are not granted; on the contrary, it affirma-

tively appears from the bill of complaint that the plain-

tiffs are in no danger of suffering any immediate and

irreparable injury whatever if the injunction prayed for

are not granted, in that:

(a) It does not allege any facts from which it appears

that the plaintiffs, or either of them, will be subjected to

a multiplicity of suits.

(b) It does not allege any facts from which it appears

that the business and good will of the plaintiffs, or either

of them, will be injured by the refusal of others to deal

with the plaintiffs.

(c) It does not allege any facts entitling plaintiffs to

join as plaintiffs but to the contrary is drawn on the
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theory that the business of the various plaintiffs if not

subject to reg-ulations under the interstate commerce

clause which, if it were a correct theory, would require

that the business of each plaintiff be tried separately.

III.

The bill of complaint fails to allege that the plaintiffs,

or either of them, have exhausted the administrative

remedies specifically afforded them by Section 218,

Article 2, General Regulations, Series 3, promulgated by

the Secretary of Agriculture and approved by the Presi-

dent of the United States, in that plaintiffs make no

showing of having made an application to the Secretary

for reinstatement under the License, and fails to allege

any excuse for the failure of the plaintiffs to exhaust

said administrative remedies. Therefore, plaintiffs' suit

is premature.

IV.

That it does not allege any facts from which it appears

that the Agricultural Adjustment Act or any part thereof

or License No. 17 or License No. 57, Los Angeles Milk

Area or the rules and regulations are in any respect un-

constitutional or void. Nor does it allege any facts from

which it ai^pears that the application of said Act of said

Licenses to the business of the plaintiffs, or either of

them, is in any respect unauthorized or unconstitutional.

(a) It affirmatively appears that said licenses and each

of them is reasonable, and neither of them deprives the

plaintiffs, or either of them, of property without due

process of law.

(b) It affirmatively appears from the provisions of

said License that it is a proper and constitutional exer-
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cise of the power of Federal Government to regulate

commerce among the States.

(c) The Bill of Complaint does not allege any fact

from which it appears that the plaintiffs, or either of

them, are engaged in shipping milk products to and from

the State of California in the current of interstate or

foreign commerce.

(d) The Bill of Complaint does not allege any facts

from which it appears that said Agricultural Adjust-

ment Act or any part thereof is unconstitutional because

it unlawfully delegates legislative or judicial authority to

an executive officer.

V.

That the Secretary of Agriculture has not been made

a party to said action and he is a necessary and indispens-

able party for the determination of said suit as he is the

administrative official who issued the license to the plain-

tiffs and he is the only one who can revoke or modify it

and, in fact, the only official who has any authority in

the administration of the Agricultural Adjustment Act,

and all defendants named are merely subordinates per-

forming duties under the direction of and for the said

Secretary of Agriculture.

VI.

That it appears from said bill of complaint that the de-

fendants and each of them is engaged in the administra-

tion of an Act of Congress and are acting under the

orders of the Secretary of Agriculture and that all acts

of said defendants and said Secretary of Agriculture are

discretionary and not within the power of this court to

enjoin.
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VII.

That it appears from the Bill of Complaint, the Supple-

mental Bill of Complaint, and the files of this case that

the plaintiffs and each of them in compliance with cer-

tain provisions of said licenses deducted and retained a

large amount of money from the producers from whom

they and each of them purchased milk, but continue to

retain and have failed and refused to pay said money to

the agency specified in said licenses for distribution to

those for whose benefit such deductions were made and

that plaintiffs or any of them do not come into equity

with clean hands but having taken the benefits of said

licenses are and each of them is estopped from denying

the legality of said license and of the laws, rules and

regulations authorizing its issuance.

VIII.

That an injunction to restrain a suit in the State

Courts of the State of California is specifically pro-

hibited by Section 379 U. S. C. Title 28.

Wherefore, these defendants pray that said bill of

complaint and said supplemental bill be dismissed and

that they recover their cost herein.

Peirson M. Hall

Peirson M. Hall,

United States Attorney.

Clyde Thomas

Clyde Thomas,

Assistant United States Attorney.

[Endorsed] : Filed Sept. 25, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.
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At a stated term, to wit: The September Term, A.D.

1934, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of California, held at the Court Room

thereof, in the City of Los Angeles, California, on Mon-

day, the 1st day of October, in the year of our Lord

one thousand nine hundred and thirty-four.

Present: The Honorable Geo. Cosgrave, District

Judge.

Charles J. Kurtz, et al.

vs.

Harry W. Berdie, et al.,

Plaintiffs,

Defendants.

No. Eq.-144-C.

This cause coming on for hearing on Motion of Harry

W. Berdie, Los Angeles Milk Industry Board, Milk Pro-

ducers, Inc., Richard Cronshey, Wm. Corbett, David P.

Howells, Geo. A. Cameron, F. A. Lucas, Earl Maharg,

A. G. Marcus, M. H. Adamson, T. E. Day, W. H. Stab-

ler, Max Buechert, C. W. Hibbert, W. J. Kuhrt, Geo. E.

Piatt, A. M. McOmie, T. H. Brice, T. M. Erwin, A. R.

Read, R. C. Perkins, Ross Weaver, Anders Larsen, H. C.

Darger, Peirson M. Hall to Dismiss the above entitled

proceedings, pursuant to Notice filed September 25th,

1934; Lewis D. Collings, Edw. M. Selby and H. C. John-

ston, Esqs., appearing for the plaintiffs, and Peirson M.

ITall, U. S. Attorney, and Clyde Thomas, Assistant U. S.

Attorney, appearing for the defendants, said Motion is

denied and an exception noted.
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This cause also coming on, at this time, for hearing on

Motion of the defendants to Dissolve Preliminary In-

junction, pursuant to Notice filed September 25th, 1934;

the said Lewis D. Collings, Edw. M. Selby and H. C.

Johnston, Esqs., appearing, as aforesaid, the said Edw.

M. Selby and the said Peirson M. Hall, Esqs., argue to

the Court, Peirson M. Hall, Esq., argues to the Court and

moves for permission to amend Motion to Dismiss on

page 3, line 4, which Motion is granted, following which

Edw. M. Selby, Esq., argues to the Court and Leonard

Slosson, Esq., thereupon joins in said Motion of Peirson

M. Hall, Esq., whereupon the said H. C. Johnston, Esq.,

argues to the Court, Lewis D. Collings, Esq., makes a

statement, Peirson M. Hall makes a further statement,

the Court makes a statement, and J. W. LaPointe being

present as the official stenographic reporter of the testi-

mony and the proceedings, the Court rders: Relative

to the Motion of defendants to Dissolve the Prelim-

inary Injunction, counsel for the plaintififs are ordered

to prepare an Order to this effect; that the Restrain-

ing Order be continued in force and effect on the con-

dition that within ten (10) days the money that the

plaintiffs withhold from their producers by reason of

the milk license, or rather, the operation of the milk

license, be deposited in court with full detail as to the

persons, the amounts and the dates.

At a stated term, to wit: The September Term, A.D.

1934, of the District Court of the United States of

America, within and for the Central Division of the

Southern District of California, held at the Court Room

thereof, in the City of Los Angeles, on Wednesday, the
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3rd day of October, in the year of our Lord one thousand

nine hundred and thirty-four.

Present: The Honorable Geo. Cosgrave, District

Judge.

[Title of Court and, Cause]

In Equity, No. 144-C

This cause having come before the Court on January

22nd, 1934, for hearing on Motion of defendant W. J.

Kuhrt, for himself alone and severing from his co-de-

fendants, appearing specially, to vacate or dissolve the

Temporary Restraining Order issued by this Court on

January 15th, 1934, pursuant to Notice of Motion filed

January 19th, 1934; and the Court having heard the

argument of counsel herein, ordered said Motion stand

submitted, and the Court having thereupon duly con-

sidered the same and being now fully advised in the

premises, ordered as follows, to-wit:

Motion of defendants to dismiss plaintiffs' supplemen-

tal bill of complaint and to vacate the temporary re-

straining order heretofore issued is denied. Exception

to defendants.

It is further ordered that within ten days after the

date of this order plaintiffs deposit with the Clerk of this

court that portion of the price of the milk purchased by

them from any of the producers other than plaintiffs

themselves, which, under the terms of the license they

were required to deduct and pay to the administrators

of the Milk License in the Los Angeles Area.
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They shall within said time prepare and file with the

Clerk of this court a statement designating the several

sellers of milk from whom such payment has been with-

held, together with the amount withheld from each.

COPY

[Title of Court and Cause]

In Equity No. 444-C,

ORDER CORRECTING AND AMENDING MIN-

UTE ORDER OF OCTOBER 3, 1934.

CosGRAVE, District Judge.

It is hereby ordered that the Order heretofore made

and entered under date of October 3, 1934 in the above

matter, is hereby corrected and amended as follows:

Motion of defendants to dismiss plaintiffs' supplemen-

tal bill of complaint and to vacate the temporary injunc-

tion heretofore issued is denied. Exception as to de-

fendants.

It is further ordered that within ten (10) days from

October 3rd, 1934 plaintiffs individually shall deposit

with the Clerk of this Court that portion, if any, of the

price of the milk purchased from any producer, other

than plaintiffs themselves, which they are now withhold-

ing as deductions of any kind or nature pursuant to any

orders or demands of the Administrators of the Milk

Licenses in the Los Angeles Area.
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They shall within said time prepare and nle with the

Clerk of this Court statements from or designating the

several producers or sellers of milk, from whom any-

such payments have been withheld, together with the

amount withheld from each.

Done in open Court this 10th day of October, 1934.

Geo. Cosgrave,

District Judge.

Approved as to form:

Clyde Thomas,

Asst. U. S. Atty.,

Attorneys for Defendants.

[Endorsed] : Filed Oct 10, 1934 R. S. Zimmerman,

Clerk. By Frances E. Cross, Deputy Clerk.

IN THE DISTRICT COURT OF THE UNITED

STATES, SOUTHERN DISTRICT OF

CALIFORNIA, CENTRAL DIVISION

Charles J. Kurtz, et al.

Plaintiffs,

vs.

Harry W. Berdie, et al..

Defendants.

IN EQUITY
No. 144-C.

PETITION FOR APPEAL

The defendants Harry W. Berdie, Los Angeles Milk

Industry Board, Milk Producers, Inc., a California cor-

J
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poration, Richard Cronshey, William Corbett, David P.

Hovvells, George A. Cameron, F. A. Lucas, Earl Maharg,

A. G. Marcus, M. H. Adamson, T. E. Day, W. H. Sta-

bler, Max Buechert, C. W. Hibbert, W. J. Kuhrt, George

E. Piatt, A. M. McOmie, T. H. Brice, T. M. Erwin,

A. R. Read, R. C. Perkins, Ross Weaver, Anders Lar-

sen, H. D. Darger and Peirson M. Hall, as United States

District Attorney for the Southern District of California,

conceiving themselves aggrieved by the order and decree

made and entered in the above entitled cause on Septem-

ber 20, 1934, granting plaintiffs' motion for a preliminary

injunction, as well as by a prior order of September 7,

1934, overruling their motions objecting to the filing of

the supplemental bill of complaint and moving to dismiss

the proceeding, and by the order and decree of October

2, 1934, overruling defendants' motions to vacate and

dissolve the preliminary injunction and to dismiss the

proceeding, hereby appeal from said orders and decrees

of September 20, 1934, and October 2, 1934, to the

United States Circuit Court of Appeals for the Ninth

Circuit for the reasons specified in the assignment of

errors which is filed herewith; and the defendants in

open court and during the same term at which the orders

and decrees were rendered pray that this appeal be

allowed and that a transcript of the record, proceedings,

and papers upon which said orders and decrees were

made, duly authenticated, be sent to the United States

Circuit Court of Appeals for the Ninth Circuit.

It is further prayed that this appeal may be allowed

without the giving of a cost bond, this being a case
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brought up by the United States of America and by

direction of the Attorney General thereof.

This 17th day of October, 1934.

Peirson M. Hall,

Peirson M. Hall,

United States Attorney for the Southern

District of California.

Clyde Thomas,

Asst. U. S. Atty.

Mac Asbill,

Mac Asbill,

Special Assistant to the Attorney

General.

E. H. Whitcombe

E. H. Whitcombe
Ferrand & Slosson

Ferrand & Slosson

Attorneys for Defendants.

[Endorsed] : Filed Oct 17, 1934 R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.

[Title of Court and Cause]

IN EQUITY
No. 144-C

ASSIGNMENT OF ERRORS

Come now the defendants, Harry W. Berdie; Los

Angeles Milk Industry Board, Milk Producers, Inc., a

California corporation; Richard Cronshey; William Cor-

bett; David P. Howells; George A. Cameron; F. A.

Lucas; Earl Maharg; A. G. Marcus; M. H. Adamson;
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T. E. Day; VV. H. Stabler; Max Buechert; C. W. Hib-

bert; W. J. Kuhrt; George E. Piatt; A. M. McOmie; T.

H. Brice; T. M. Erwin; A. R. Read R. C. Perkins; Ross

Weaver; Anders Larson; H. C. Darger; and Peirson M.

Hall, as United States District Attorney for the Southern

District of California, and respectfully submit the follow-

ing joint assignment of errors upon which they will rely

upon appeal from the order and decree of this Court

granting a preliminary injunction entered in said cause

on the 20th day of September, 1934, and from the order

and decree entered on October 2, 1934, overruling

motions to dissolve the preliminary injunction and to dis-

miss the proceeding:

1. The Court erred in allowing the filing of the sup-

plemental bill of complaint over the objections of defend-

ants and despite evidence showing that none of the plain-

tiffs were any longer engaged in the business of distribut-

ing milk within the Los Angeles sales area;

2. The Court erred in overruling defendants' motion

to dismiss the proceeding for the reason that the original

and supplemental bills set out no cause of action in equity;

3. The Court erred in overruling defendants' motions

to dismiss the proceeding for the reason that the evidence

showed that none of the plaintiffs were any longer

engaged in the business of distributing milk within the

Los Angeles sales area, and had not been so engaged

since the date upon which their licenses were revoked;

and hence could not be subject to any danger of irrepar-

able injury because of the revocation of their licenses;

4. The Court erred in entering a decree granting a

preliminary injunction as sought in the original and sup-

plemental bills of complaint;
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5. The Court erred in overruling the objections of

defendants to the form of preHminary injunction issued

because said injunction does not set forth the reasons

for its issuance and does not describe in reasonable detail

the acts which it restrains;

6. In granting the preliminary injunction and in over-

ruling the motion of defendants to dissolve same, the

Court erred in holding that the general licenses issued by

the Secretary of Agriculture and the Agricultural

Adjustment Act, both under attack herein, were not

valid regulations of the milk business conducted by plain-

tiffs within the Los Angeles sales area at the time their

licenses were revoked;

7. In granting the preliminary injunction and in over-

ruling the motion of defendants to dissolve same, the

Court erred in holding that plaintiffs were not subject to

the terms of the Agricultural Adjustment Act and bound

by the provisions of the general licenses issued by the

Secretary of Agriculture governing all distributors of

milk operating within the Los Angeles sales area at the

time that plaintiffs' licenses were revoked

;

8. In granting the preliminary injunction and in over-

ruling the motion of defendants to dissolve same, the

Court erred for the reason that the evidence showed that

plaintiffs were not engaged in the business of distribut-

ing milk in the Los Ansfeles sales area at the time said

injunction was granted, and had not been so engaged

since the date upon which their licenses were revoked

;

9. In granting the preliminary injunction and in over-

ruling the motion of defendants to dissolve same, the

Court erred in holding that the original and supplemental
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bills of complaint and the evidence made out a case war-

ranting the exercise of equity jurisdiction by the Court;

10. In granting a preliminary injunction and in over-

ruling the motion of defendants to dissolve same, the

Court erred because defendants had no power to enforce

penalties, fines or forfeitures of any kind against plain-

tiffs, or any of them, by virtue of the Los Angeles Milk

License, the Agricultural Adjustment Act, the regula-

tions promulgated by the Secretary and approved by the

President under authority of said Act, or the order

revoking plaintiffs' licenses because plaintiffs have not

engaged in business as distributors of milk in the Los

Angeles sales area since revocation of their licenses;

n. In granting the preliminary injunction as to all of

the defendants except the defendant Peirson M. Hall,

and in denying the motion of said defendants to dissolve

the same, the Court erred because none of said defend-

ants has any power to enforce the Los Angeles Milk

License against plaintiffs or to enforce any penalties,

fines or forfeitures against them, by virtue of said

license or the Agricultural Adjustment Act;

12. In granting the preliminary injunction and in

overruling the motion of defendants to dissolve same, the

Court erred for the reason that none of the defendants

were seeking to prosecute plaintiffs, or any of them, for

engaging in business without a license;

13. In granting the preliminary injunction which stays

proceedings in courts of the State of California, described

in Paragraph XLVIII of the supplemental bill, the Court

erred in that such injunction is specifically prohibited by

Title 28, U. S. C. A., Section 379;
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14. The Court erred in overruling the joint motion of

all defendants to dismiss the proceeding for all the rea-

sons contained in said motion filed after the issuance of

the preliminary injunction.

15. The Court erred in granting the preliminary

injunction and in overruling the motion of defendants to

dissolve the same for the reason that no bond was

required of the plaintiffs as required by Section 382,

Title 28, U. S. C. A.

16. The Court erred in granting a preliminary injunc-

tion and overruling the motion of defendants to dissolve

the same for the reason that plaintiffs are estopped to

deny the validity of the Milk License and the Agricul-

tural Adjustment Act by the fact that they retained and

kept monies from producers as required by said license

and have not accounted for the same and have not come

into equity with clean hands for the same reason.

17. The Court erred in granting the preliminary

injunction and in overruling the motion of defendants to

dissolve the same and denying the motion to dismiss the

bill and supplemental bill as to all defendants except the

defendants Anders Larsen, H. C. Darger and Peirson M.

Hall, for the reason that such other defendants operated

only under License No. 17 which has been terminated,

and had no authority or duties under License No. 57

which is now in effect.

18. That the Court erred in granting the preliminary

injunction and overruling the motion of defendants to

dissolve the same, and in denying the motion of defend-

ants to dismiss for the reason that they had not exhausted

their administrative and legal remedies.

*
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19. That the Court erred in rejecting and denying

admission of the evidence offered by the defendants

which offer was to prove by fifty-eight producers of milk

that the plaintiffs had purchased milk from them in

accordance with the provisions of the license, had paid

the price fixed by the license therefor and deducted there-

from the sums of money required by said license to be

deducted and retained for the purpose of paying the same

to Milk Producers, Inc., or the Market Administrator, as

also provided by said licenses.

Wherefore, defendants pray that the foregoing order

and decree of preliminary injunction and the order and

decree overruling the motion to dissolve the preliminary

injunction be reversed and that the United States District

Court for the Southern District of California, Central

Division thereof, be directed to proceed as the equity of

the case shall require.

Peirson M Hall .

Peirson M. Hall,

United States Attorney for the Southern

District of California.

Clyde Thomas
Clyde Thomas,

Assistant United States Attorney, Southern

District of California.

Mac Asbill

Mac Asbill,

Special Assistant to the Attorney General.

E. H. Whitcombe

E. H. Whitcombe
Ferrand & Slosson

' Ferranu & Slosson

Attorneys for Defendants.
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[Endorsed] : Filed Oct. 17, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy.

[Title of Court and Cause]

In Equity No. 144-C

ORDER ALLOWING APPEAL

The petition of the defendants Harry W. Berdie, Los

Angeles Milk Industry Board, Milk Producers, Inc., a

California corporation, Richard Cronshey, William Cor-

bett, David P. Howells, George A. Cameron, F. A. Lucas,

Earl Maharg, A. G. Marcus, M. H. Adamson, T. E. Day,

W. H. Stabler, Max Buechert, C. W. Hibbert, W. J.

Kuhrt, George E. Piatt, A. M. McOmie, T. H. Brice,

T. M. Erwin, A. R. Read, R. C. Perkins, Ross Weaver,

Anders Larsen, H. C. Darger and Peirson M. Hall, as

United States District Attorney for the Southern Dis-

tract of California, praying an appeal from the order

and decree of preliminary injunction granted in favor

of plaintiffs herein, and from the order and decree over-

ruling the motions to vacate the preliminary injunction

and to dismiss the proceeding being now presented in

open court and during the term said orders and decrees

were entered, together with their assignment of errors,

it is hereby ordered that said papers be filed, and it is

furtber ordered:

1. That the appeal be allowed to the United States

Circuit Court of Appeals for the Ninth Circuit as prayed,

and that the transcript of such parts of the record and

proceeding herein, as the parties may by praecipe duly

designate, be transmitted, duly authenticated, to said
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United States Circuit Court of Appeals for the Ninth

Circuit at San Francisco, CaHfornia, in the manner pro-

vided by law.

2. That no cost bond be required, it appearing that

this appeal is brought up by the United States and by

the direction of the Attorney General thereof.

3. That a citation be issued admonishing plaintiffs to

be and appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit on or before thirty days from

the date of this order.

4. Application of defendants for an order of super-

sedeas of the preliminary injunction is denied.

Geo. Cosgrave

United States District Judge.

October 18, 1934.

[Endorsed] : Filed Oct. 18, 1934 R. S. Zimmerman,

Clerk. By Francis E. Cross, Deputy Clerk.

[Title of Court and Cause]

In Equity No. 144-C

NARRATIVE STATEMENT OF THE EVIDENCE

A. Evidence for Plaintiffs

Plaintiffs introduced in evidence the verified original

and supplemental bills of complaint. Both complaints

are part of the record herein, are included in the prae-

cipe and are by reference made a part hereof without

restating their contents.
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(Testimony of Geo. O. Stoddard)

Geo. O. Stoddard, being duly sworn, testified by affi-

davits as as follows:

I am now and at all times herein mentioned was the

duly elected, qualified and acting Secretary of Western

Holstein Farms, Inc., a corporation, one of the Plaintiffs

herein. I have read the affidavits of W. J. Kuhrt, O. R.

Fuller and Earl Maharg attached to the motion to dismiss

proceedings and the motion to vacate or dissolve tem-

porary restraining order filed herein. It is not true that

the said Western Holstein Farms, Inc., has sold, assigned

and/or transferred all of its business and assets as set

forth in said affidavits; but the truth is that said plain-

tiff, W^estern Holstein Farms, Inc., has only relinquished

and transferred that portion of its business having to do

with the distribution of fluid milk within that territory

known and described as the "Los Angeles Sales Area"

in the purported licenses attached to plaintiffs' original

and supplemental complaint herein, and over which terri-

tory and business the defendants are assuming the power

of control and direction, as is more fully set forth in said

complaints.

The transfer of such portion of the business of said

plaintiff Western Flolstein Farms, Inc., was on account

of its fear of prosecution and of the excessive and pro-

hibitive penalties provided for in such licenses, and the

said Agricultural Act, as is more fully set forth in the

complaints herein.

Said plaintiff Western Holstein Farms, Inc., intends to

and vv^ill return to the business of distributing milk for

human consumption within said Los Angeles Sales Area
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(Testimony of Geo. O. Stoddard)

when it can safely do so without the threat of the pen-

alties and prosecution hereinbefore mentioned.

That he is the duly elected, qualified and acting secre-

tary of Palo Verde Creamery, Inc., a corporation.

That said corporation is separate and distinct from

the Western Holstein Farms, Inc., and that neither owns

any stock whatsoever in the other, and they do not own

any property in common with each other, and have many

separate and distinct stockholders.

That he has read the affidavit of Anders Larsen, filed

with and attached to the motion to dismiss proceedings,

and the facts set forth therein upon information and be-

lief are untrue.

That Western Holstein Farms, Inc. do not sell, trans-

port, and/or deliver any milk or dairy products of any

kind or character whatsoever within the State of Arizona

or any place outside the State of California.

That said Western Holstein Farms, Inc. sells its sur-

plus milk and cream to Palo Verde Creamery, Inc. and

that such milk and cream so sold by Western Holstein

Farms, Inc. to Palo Verde Creamery Inc. is converted

by said Palo Verde Creamery Inc. into butter and is not

used for any other purpose.

That Palo Verde Creamery Inc. owns and operates a

creamery at Blythe, California, and that it produces mi'k

from its own herds located at Blythe, California.

That said Blythe, California, is not within the boun-

daries of the Los Angeles Milk Shed or within the Los

Angeles Sales Area.
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(Testimony of Geo. O. Stoddard)

That no milk sent by Western Holstein Farms, Inc.

from Los Angeles or from the Los Angeles Sales Area

or Los Angeles Milk Shed to Blythe, California, is bot-

tled or used for any purpose other than butter.

That no milk, cream, or other dairy products are sold

or transported by either corporation outside of the State

of California.

That said Palo Verde Creamery Inc. at Blythe, Cali-

fornia, sells milk, cream, butter and other dairy products

to one P. E. Woodson, but that all of said milk, cream,

butter and other dairy products are sold to the said P. E.

Woodson at the creamery of the said Palo Verde Cream-

ery Inc. at Blythe, California, and are delivered to said

P. E. Woodson at said place and not otherwise.

That neither corporation has a permit or license to do

business within the State of Arizona and does not trans-

act any business within the State of Arizona.

That said Palo Verde Creamery Inc. is not a subsid-

iary in law or in fact of Western Holstein Farms, Inc.

That Western Truck Lines Ltd. of Los Angeles, Cali-

fornia, is not in the habit of nor does it transport any

milk, cream, or other dairy products for either of said

companies into the State of Arizona or to any point out-

side the State of California.

That said Western PIo] stein Farms, Inc. does not have

in its possession any monies deducted from producers

who sold milk to them in accordance with or under the

provisions of either license No. 17 or No. 57, and that

said corporation has not collected from any producer any

money in the form of deductions.
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(Testimony of Charles J. Kurtz)

Charles J. Kurtz^ being duly sworn, testified by affi-

davit as follows:

I am one of the plaintiffs in the above-entitled and

numbered cause. I have read the affidavits of W. J.

Kuhrt, O. R. Fuller and Earl Maharg attached to the

motion to dismiss proceedings and the motion to vacate

or dissolve temporary restraining order filed herein. It

is not true that I have sold, assigned and/or transferred

all of my business and assets as set forth in said affi-

davits, but have only relinquished and transferred that

portion of my business having to do with the distribution

of fluid milk within that territory known and described

as the "Los Angeles Sales Area" in the purported licenses

attached to plaintiffs' original and supplemental complaint

herein, and over which territory and business the de-

fendants are assuming the power of control and direc-

tion, as is more fully set forth in said complaint.

The transfer of such portion of my business was on

account of my fear of prosecution and of the excessive

and prohibitive penalties provided for in such licenses,

and the said Agricultural Act, as is more fully set forth

in the complaints herein.

I intend to and will return to the business of distribut-

ing whole milk for human consumption within said Los

Angeles Sales Area when I can safely do so without the

threat or intimidation of the penalties and prosecution

hereinbefore mentioned.

That the statements made in the affidavits of Anders

Larsen as to the deductions and withholding of moneys
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from producers by said Charles J. Kurtz are wholly un-

true and that he has not deducted nor withheld any

money from producers of milk in accordance with said

license or either of them, and has no such money in his

possession.

(Testimony of Drummond Wilde)

Drummond Wilde, being duly sworn, testified by affi-

davit as follows:

I am the Vice President of The Lucerne Cream and

Butter Company, a California corporation, one of the

plaintiffs in the above-entitled action. It is not true that

the said plaintiff company has at any time transferred all

of its assets to other individuals or other corporations.

The Lucerne Cream and Butter Company did, upon

receiving notice of the Order of the Secretary of Agri-

culture revoking its license to engage in the business of

distributing, marketing, or handling milk or cream as a

distributor in the Los Angeles Sales Area, sell a portion

of its equipment which was located in the City of Los

Angeles, California. This was solely because of the

threat and menace of a fine up to $1000.00 per day as

provided by the Agricultural Adjustment Act for engag-

ing in business without a license and to which said

Lucerne Cream and Butter Company would be liable in

the event that its claim that Milk License No. 17 and

Milk License No. 57 are void should not be sustained by

the courts. Said plaintiff company has not engaged in

the business of distributing, marketing or handling milk
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or cream as a distributor in the Los Angeles Sales Area

since the 28th day of July, 1934, but is engaged in the

business of distributing, marketing and handling milk and

cream at other places in the state of California and

desires to and intends to engage in the business of dis-

tributing, marketing and handling milk and cream as a

distributor in the Los Angeles Sales Area, and will again

engage in said business as soon as the menace and threat

of said unreasonable penalty and fine has been removed.

The summons and complaint in the action referred to in

plaintiff's supplemental bill of complain;^ herein is an

action commenced in the Superior Court of the State of

California, in and for the County of Los Angeles by Milk

Producers, Inc., one of the defendants herein against

said The Lucerne Cream and Butter Company, was

served upon said company on the 2nd day of August,

1934, and subsequent to the time it ceased to distribute

milk or cream in the Los Angeles Sales Area. Said

action is for the purpose of collecting from said plain-

tiff The Lucerne Cream and Butter Company moneys

which Milk Producers, Inc. claims to be entitled to only

by reason of the provisions of said License No. 17 and

License No. 57, each of which is claimed by the plain-

tiffs herein to be void.

(Testimony of B. Fratkin)

B. Fratkin, Being duly sworn, testified by affidavit as

follows

:

I am an officer, to wit the President, of Valley Dairy

Company, Inc., one of the plaintiffs herein, and as such
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have full knowledge of the facts and matters hereinafter

set forth, I have read the affidavits of W. J. Kuhrt, O.

R. Fuller, and Earl Maharg filed herein upon the motions

for an order vacating or dissolving the temporary

restraining order heretofore issued herein and for an

order dismissing the vv^ithin proceedings, and more par-

ticularly those parts thereof referring to the sale and

transfer of the assets of said Valley Dairy Co., Inc. It is

not true that Valley Dairy Co., Inc. has sold, assigned

or transferred all of its business and assets to other

persons.

Following the issuance of the order of the Secretary

of Agriculture on the 28th day of July, 1934, purporting

to revoke License No. 57 as to the Valley Dairy Com-

pany, Inc., and purporting to take away the right of the

said Valley Dairy Company, Inc. to engage in the

business of distributing fluid milk within the Los Angeles

Sales Area as defined by said license, said Valley Dairy

Co., Inc. discontinued the business of distributing fluid

milk within the said Los Angeles Sales Area and there-

after sold, assigned and transferred that portion of its

assets theretofore used by it in the business of such dis-

tribution of fluid milk within the said Los Angeles Sales

Area.

Said Valley Dairy Co., Inc., desired and still desires to

continue to engage in the business of distributing fluid

milk and cream in said Los Angeles Sales Area and only

discontinued such business because of the act of said

Secretary of Agriculture in so purporting to revoke said

license, and because of the large penalty fixed by the
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provisions of the National Agricultural Adjustment Act

for conducting- such business without a license, to-wit,

penalty of not exceeding $1000.00 per day for each day

such business is so conducted.

The purpose of the within proceedings by the said

plaintiff, Valley Dairy Company, Inc., is for the purpose

of having the National Agricultural Adjustment Act and

purported license No. 57, and the former purported

license No. 17 heretofore issued by the Secretary of

Agriculture, and the actions of the Secretary of Agricul-

ture against this plaintiff' as set forth in Supplemental

Bill of Complaint filed herein, declared unconstitutional

and void and not applicable to the said plaintiff. Valley

Dairy Co., Inc.

It is the intention of said Valley Dairy Co., Inc., to

continue and re-engage in the business of distributing

fluid milk in the event its contentions as set forth in the

v^ithin action and in the original Bill and Supplemental

Bill filed herein are upheld by this court, and it if freed

from the threat of such excessive and oppressive penalty

as hereinbefore set forth.

In addition to the assets so sold, assigned and trans-

ferred as aforesaid, the Valley Dairy Co., Inc. has other

assets, and at all times has been and now is engaged in

other branches of the dairy business and the distribution

of so-called dairy products, and the said Valley Dairy

Co., Inc. has no intention of discontinuing other business

or of disposing of its other assets or any of them.

That subsequent to the issuance of License No. 17, on

November 30, 1933, said Valley Dairy Company, Inc.,
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was instructed by its shippers, with the exception of one

W. F. Eldridge, not to pay any monies to Los Angeles

Milk Industry Board, or Milk Producers, Inc. in accord-

ance with the demands thereafter and subsequent to

December 1, 1933, made l)y said Board and Corporation;

that following the issuance of License No. 57, said Valley

Dairy Company, Inc., was instructed by its shippers not

to make any payments to H. C. Darger, Market Admin-

istrator, in accordance with the demands made by said

H. C. Darger and said Valley Dairy Company, Inc., and

has not paid any monies whatsoever to said Los Angeles

Milk Industry Board, said Milk Producers, Inc., and

said H. C. Darger, under the terms of License No. 17

or No. 57.

That said Valley Dairy Company, Inc., has paid each

and every one of its shippers during the periods subse-

quent to November 20, 1933, and to and including May

31, 1934, and from June 1, 1934, to July 28, 1934, on

account of milk sold by said shippers to said Valley Dairy

Company, Inc., the price fixed by said Los Angeles Milk

Industry Board and Milk Producers, Inc., under License

No. 17, and thereafter by said H. C. Darger under

License No. 57, and has accumulated and held the pay-

ments claimed to be due by said Los Angeles Milk Indus-

try "Board, said Milk Producers, Inc., and said H. C.

Darger, and has not paid the same because of said in-

structions; that such payments and such accumulations

were made by said Valley Dairy Company, Inc., upon the

instructions of its attorneys and pending the final de-

termination of the within action. That said Valley Dairy
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Company, Inc., did not pay such accumulations, or any

portions thereof, to its said shippers because it might be

Hable to pay the same twice should the within action be

determined adversely to its contentions and in favor of

the validity of said Licenses Nos. 17 and 57 and affecting

the business of said Valley Dairy Company, Inc.

(Testimony of C. L. Smith)

C. L. Smith, being duly sworn, testified by affidavit

as follows:

I am the Plant Manager of the Los Angeles Plant of

the Lucerne Cream and Butter Company, one of the

plaintiffs in the above entitled action. It is not true that

said plaintiff has at any time conducted its business in

accordance with the provisions of Licenses Nos. 17 and

57 in that it paid to the producers the price fixed by said

licenses less deductions provided under said licenses to be

deducted and paid in accordance therewith to Milk Pro-

ducers, Inc., the Milk Industry Board and the Market

Administrator, but, on the contrary, said plaintiff did

during all of said time, deny that said licenses, or either

of them, were valid in any respect, and, as is shown in

the Bill of Complaint and Supplemental Bill of Com-

paint herein, did during all of said time resist to the

utmost the efforts of the defendants to enforce the pro-

visions of said licenses. All milk which said plaintiff

purchased from producers during said time was credited

to the producer from whom purchased at the full pre-

vailing price for milk at the time of purchase and pay-
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ments on account were made to such producers from

time to time. That during said times, Milk Producers,

Inc., and the Market Administrator, made demands upon

the said plaintiff as set out in the Bill of Complaint and

Supplemental Bill of Complaint and said plaintiff at all

times refused to comply with said demands because of its

belief that the same were unlawful and arbitrary and

that said licenses were void. Each producer agreed with

said plaintiff that the amount so demanded by said Mar-

ket Administrator and Milk Producers, Inc., should re-

main to the credit of said producer until in this suit, or

other litigation, there should be a final determination as

to the validity of said demands made by defendants, and

said plaintiff agreed with them that it would prosecute

such litigation to such final determination. That said

plaintiff has never received or accepted any benefits what-

soever under either of said licenses but on the contrary

has expended large sums of money in defending what it

believes to be the constitutional rights of plaintiffs herein

and of the producers from whom plaintiff's purchased

milk.

(Testimony of B. L. Brooks)

B. L. Brooks, being duly sworn, testified by affidavit

as follows:

That he is and has been since 1931, the Manager of

Palo Verde Creamery, Inc., located at Blythe, California;

that he has read the affidavit of Anders Larsen filed

herein with motion to dismiss proceedings and that the

matters set forth therein on information and belief with
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reference to the Palo Verde Creamery Company, the cor-

rect name of which is Palo Verde Creamery, Inc., are

incorrect and untrue.

That Palo Verde Creamery, Inc., is not owned and/or

operated as a subsidiary corporation by Western Holstein

Farms, Inc., or by any other company.

That Western Holstein Farms, Inc., does not sell,

transport, and/or deliver milk in the state of California,

which is produced in Los Angeles, or any other place,

through Palo Verde Creamery, Inc.

That Palo Verde Creamery, Inc., at Blythe, California,

is not located at or within the Los Angeles Sales Area

as there defined in licenses Nos. 17 and 57. That said

Palo Verde Creamery, Inc., does not sell, transport,

and/or deliver milk to any place in the state of Arizona.

That said Palo Verde Creamery, Inc., sells milk to one

P. E. Woodson but that all of such sales are made to

P. E. Woodson, delivered to P. E. Woodson, or to others

on the order of said P. E. Woodson, at the plant of Palo

Verde Creamery, Inc., in Blythe, California, and no

other place. That said Palo Verde Creamery, Inc., does

not operate in any way within the state of Arizona and

has no permit or license to do or transact business within

the state of Arizona.

That all milk bottled or sold in bottles or cases by Palo

A^erde Creamery, Inc., at Blythe, CaHfornia, is produced

by Palo Verde Creamery, Inc., from its own dairy herds

located at Blythe, California, and at no other place.
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B. Evidence for Defendants

(Testimony of Harry W. Berdie)

Harry W. Berdie, being duly sworn, testified by af-

fidavit as follows:

I am a defendant and am sued herein as Regional Rep-

resentative of the Licensing and Enforcement Section

of the Agricultural Adjustment Administration of the

United States Department of Agriculture. I severed my
connection with the said Agricultural Adjustment Ad-

ministration of the United States Department of Agri-

culture on or about the 26th day of February, 1934, and

have not been since that time and am not now connected

with said Administration in any manner whatsoever, and

hold no official position at all under said Administration

or under the milk hcense issued for the Los Angeles

area or any of its agencies.

(Testimony of W. J. Kuhrt)

W. J. Kuhrt, being duly sworn, testified by affidavit

as follows:

That he was and now is the Chairman of the Los An-

geles Milk Industry Board; that said Board had certain

duties and functions under License No. 17 as prescribed

therein, but that said functions did not include the exer-

cise of any right, power or authority to enforce in any

way any of the provisions of said License, and no such

authority has at any time been attempted to be exercised

by either the witness or by said Board.

That the original Bill of Complaint in this action was

filed on or about the 11th day of January, 1934, and that
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on or about the 15th day of January, 1934, without no-

tice of the same to this affiant or to said Board, and

without the requirements of a bond, this Court issued a

temporary restraining order purporting to restrain this

affiant and said Board and all of the defendant members

thereof from enforcing or attempting to enforce any of

the provisions of said License. That thereafter and

after due notice said temporary restraining order was

vacated on or about the 30th day of January, 1934. That

subsequent to the vacation of said temporary restrain-

ing order, and up to and including the 31st day of May,

1934, this affiant and said Board continued as they had

theretofore done to perform the functions prescribed by

said License, but that neither this affiant nor said Board

has at any time interfered or attempted to interfere

with the business or property of the plaintiTf, nor have

they enforced or attempted to enforce any of the terms

or provisions of said License No. 17. Said License No.

17 was terminated by the Serretary of Agriculture as

on the 1st day of June, 1934, and issued and made effec-

tive in lieu thereof License No. 57, which License is

now in effect in the Los Angeles Milk Shed or Sales

Area. That said License No. 57 contains no provisions

for the administering thereof by the said Los Angeles

Milk Industry Board, and that since said 1st day of

June, 1934, neither this affiant nor said Board have ad-

ministered or attempted to administer any provisions of

said License.

That said Board is inactive and dormant and that it

has and exercises no power or authority of any kind
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other than that of closing its accounts and disposing of

its assets in accordance with instructions from the Sec-

retary of Agriculture, and that upon the conclusion of

these activities the resignations of the members thereof

will be accepted and said Board will pass out of exist-

ence.

That according to affiants information and belief, on

or about the 20th day of July, 1934, and prior to the

filing of the motion for leave to file a supplemental Bill

of Complaint, and prior to the issuance of a temporary

restraining order herein, each, every and all of the plain-

tiffs in this proceeding sold, assigned and transferred

their businesses and assets to other persons, firms or

corporations, as follows:

Charles J. Kurtz, doing business as Golden West

Creamery Company, to Mary Kurtz; Western Holstein

Farms, Inc., a corporation, to Palo Verde Creamery,

Inc.; Valley Dairy Company, Inc., a corporation, to Billi-

whack Stock Farms, Ltd., and Lucerne Cream & Butter

Company, a corporation, to Modern Food Company; and

that none of said plaintiffs is now engaged in business

in the territory included within the provisions of any

license relating to the Los Angeles Area.

That according to affiant's information and belief,

each, every and all of said plaintiffs have funds in their

possession accumulated in accordance with th<; provisions

of License No. 17, in which they had no right, title nor

interest, but that said funds properly belonged to Milk

Producers, Inc., a corporation.
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O. R. Fuller, being duly sworn, testified by affidavit

as follows:

That he is the duly elected, qualified and acting Pres-

ident of Milk Producers, Inc., a co-operative marketing

association or corporation, one of the defendants in the

above entitled action.

That according to affiant's information and belief,

that on or about the 9th day of August, 1934, plaintiffs

in this action asked leave of Court to file a supplemental

Bill of Complaint, and for an injunction against said

Milk Producers, Inc. That on said date the Court

issued a temporary restraining order purporting to re-

strain said corporation and other defendants from en-

forcing and/or attempting to enforce any of the pro-

visions of Milk License No. 17 and 57.

That under and by the provisions of said License No,

17, from the 20th da}^ of November, 1933, to and includ-

ing the 31st day of May, 1934, Milk Producers, Inc.,

was charged with the performance of and performed

certain functions, but that said functions did not include

the exercise of any right, power or authority to enforce

in any way any of the provisions of said Licenses, and

that no such authority has at any time been attempted

to be exercised by said corporation.

That effective on the 1st day of June, 1934, the Sec-

retary of Agriculture terminated License No:. 17 and

issued License No. 57 in lieu thereof, which said License

is now in effect in the Los Angeles Milk Shed or Sales

Area.
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License No. 57 contains no provision for the exercise

or any functions in connection with the administration

thereof by Milk Producers, Inc., and that said Corpora-

tion has no authority of any kind thereunder other than

that it is permitted to engage in the business of purchas-

ing, processing, manufacturing and distributing dairy

products. That at no time since June 1st, 1934, has

said corporation exercised or attempted or threatened to

exercise any power or authority of any kind under said

License other than that hereinbefore described. That

upon affiant's information and belief, each, every and

all of said plaintiffs have funds in their possession ac-

cumulated in accordance with the provisions of License

No. 17, in which they have no right, title or interest, but

that said funds properly belonged to Milk Producers,

Inc.; and that on or about the 19th day of July, 1934,

Milk Producers, Inc., filed in the Superior Court for the

County of Los Angeles, an action to recover from the

p'laintiff Lucerne Cream & Butter Company, the amount

of approximately Eighteen Thousand ($18,000.00) Dol-

lars, being money had and received for the use and ben-

efit of Milk Producers, Inc., and that said action is now

pending but further prosecution thereof has been re-

strained by order of this Court.

That upon affiant's information and belief on or about

the 28th day of July, 1934, the Secretary of Agriculture

revoked the licenses under which all of the plaintiffs

were engaged in the distribution of dairy products, and

that on or about the 30th day of July, 1934, and prior

to the filing of the motion for leave to file a supplemental

i
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Bill of Complaint, and prior to the issuance oi the tem-

porary restraining order herein, each, every .and all of

the plaintiffs in this proceeding sold, assigned and trans-

ferred their businesses and assets to other persons, firms

or corporations, and that none of said plaintiffs is now

engaged in business in the territory included within the

provisions of any licenses relating to the Los Angeles

Area.

That by reason of the transfers of the busmesses and

assets of said plaintififs, the continuance of the temporary

restraining order issued herein may prevent further

prosecution of said action against the plaintiff, Lucerne

Cream & Butter Company, deprive the plaintiff in that

action of its right to determination of the questions in-

volved, and result in inability to collect the same if deter-

mined by said Superior Court to be due and payable.

(Testimony of Earl Maharg)

Earl Maharg, being duly sworn, testified by affidavit

as follows:

That he is the Secretary-Manager of California Milk

Producers Association, a co-operative marketing asso-

ciation or corporation, a Director of Milk Producers,

Inc., a member of the Los Angeles Milk Industry Board

and one of the defendants in this action.

That he is familiar with the general nature and pur-

poses of the proceedings relating to the dairy industry

now pending before this Court and a certain action on

the part of Milk Producers, Inc., against Lucerne Cream
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& Butter Company pending before the Superior Court

in Los Angeles County, State of California, and that said

action instituted by Milk Producers, Inc., in said Su-

perior Court is designed solely for the purpose of at-

tempting to recover monies withheld by said defendant

from producers from whom it has purchased milk, and

held by the defendant in said action for the use and

benefit of Milk Producers, Inc. That said Superior

Court action is not in any way an attempt to enforce

the provisions of any licenses issued by the Secretary of

Agriculture; that the complaint in said action is against

Lucerne Cream & Butter Company and Safeway Stores,

Inc., and the demands thereof are set out in paragraphs

V and VI thereof, which reads as fo'llows:

"V

"That within one year last past, and prior to com-

mencement of this action, during the period from

November 20, 1933, to May 31, 1934, in the City of

Los Angeles, County of Los Angeles, State of

California, the defendants, and each of them be-

came indebted to the plaintiff in the sum of Eigh-

teen Thousand Four Hundred Fifty Four and

One/100 ($18,454.01) Dollars for money had and

received by the defendants, and each of them, to

and for the use and benefit of the plaintifif.

VL
That demand has been made upon the defendants,

and each of them, for payment of said sum, but no

part thereof has been paid, and there is now due,

owing and unpaid from the defendants to the plain-

J
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tiff the sum of Eighteen Thousand Four Hun-

dred Fifty Four and One/100 ($18,545.01) Dol-

lars/'

That neither Milk Producers, Inc., nor the Los An-

geles Milk Industry Board have or have had .at any time

any authority w^hatever to enforce any provisions of any

license issued by the Secretary of Agriculture relating

to the distribution of dairy products, nor have they or

any member of said Board or any officer or director of

said corporation enforced or attempted to enforce the

same.

That as affiant is informed and believes, the financial

obligations of the plaintiffs to Milk Producers, Inc., ag-

gregate Fifty-two Thousand ($52,000.00) Dollars, and

that each of said plaintiffs on or about the 30th day of

July, 1934, transferred to other persons, firms or cor-

porations, all of their assets and businesses without com-

pliance with the provisions of Section 3440 of the Civil

Code of the State of California; that in the case of at

'least one of the plaintiffs such transfer was made to a

corporation domiciled outside of the State of California.

That any restraint upon Milk Producers, Inc., in its

prosecution of the action against said plaintiff corpora-

tions, threatens to deprive Milk Producers, Inc., of cer-

tain funds to which they are rightfully entitled.

That under License No. 17 Milk Producers, Inc. and

the Los Angeles Milk Industry Board were .authorized

to exercise certain administrative functions; that said

license was terminated by the Secretary of Agriculture
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on May 31st, 1934; that effective June 1st, 1934, License

No. 57 became effective. That in the provisions of

License No. 57 neither said corporation nor said Board

are authorized to exercise any power or authority what-

ever.

(Testimony of Anders Larsen)

Anders Larsen, being first duly sworn, testified by

affidavit as follows:

That he is one of the defendants named in the Sup-

plemental Bill of Complaint; that he is now, and has

been since the 21st day of January, 1934, the officer in

Charge of the Los Angeles Office of the Field Investiga-

tion Section of the Agricultural Adjustment Adminis-

tration, and that he has charge of investigation of viola-

tions of License No. 57 in the Los Angeles Area and

that as such officer he and persons working under him

are in constant and close association with milk producers

in the Los Angeles Area as well as with milk distrib-

utors operating under said license; that he knows the

plaintiffs to the above entitled action.

That he has received information from many persons,

particularly, milk producers who sell their milk to each

of the plaintiffs, and as to the manner in which said

plaintiffs were conducting their business prior to the

30th day of July, 1934, that on information and belief

derived from such sources, that the plaintiffs, at least

three of them, up to and including the 28th day of July,

1934, conducted their business in accordance with the
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said licenses, Nos. 17 and 57, in that plaintiffs paid to

the producers the price fixed by said licenses less deduc-

tions provided under said licenses to be deducted and

paid in accordance therewith to the Milk Producers,

Inc., the Milk Industry Board, and the Market Admin-

istrator. That further, on information and belief, the

plaintiffs, at least three of them, still had in their posses-

sion practically all monies deducted from producers who

sold milk to them, and each of them, in accordance with

said licenses, and each of them, and have not paid the

same to Milk Producers, Inc., the Milk Industry Board,

or the Market Administrator.

That on information and belief, several producers

from whom such money was withheld by said plaintiff's,

consented thereto and did not object to such withhold-

ing but to the contrary, desired that the money be with-

held and paid over to the Milk Producers, Inc., the Milk

Industry Board and the Market Administrator.

That on information and belief, plaintiff's Western

Holstein Farms, Inc., owns and operates a subsidiary

corporation known as the Palo Verde Creamery Com-

pany; that through and in the name of said Palo Verde

Creamery Company, Western Holstein Farms, Inc., sells,

transports and delivers milk in the state of Arizona

which is produced in the Los Angeles Sales Area; that

said milk is transported by Western Truck Lines, Ltd.,

of Los Angeles, California, which company is in the

habit of transporting milk for said Palo Verde Creamery

Company and said plaintiff Western Holstein Farms,

Inc., as far east as one-half way between Blythe, Cali-
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fornia, and Phoenix, Arizona; that butter is handled by

the same parties in the same manner; that all such milk

is from Los Angeles and is sent to Bilythe, California,

where it is bottled, and from which point it is distributed

and at which place cream is used for churning butter.

That distribution from the creamery at Blythe, Cali-

fornia, is made to many points in Arizona, and among

other customers supplied by said Palo Verde Creamery

Company is one P. E. Woodson of Ouartzsite, Arizona;

that said P. E. Woodson furnished photostatic copies

of statements rendered by Palo Verde Creamery Com-

pany to him for milk and butter and other products he

had purchased from said Palo Verde Creamery; that

said statements were rendered on billheads which con-

tained the following printed matter:

*'Palo Verde Creamery, Blythe, California."

and were all to P. E. Woodson, Ouartzsite, and contained

practically nothing but milk and butter and showed total

purchases as follows:

Week ending Jan. 1, 1934 • 36.44

Month of Feb. 1, 1934 35.17

Monthof Mar. 1, 1934 • 267.94

Monthof April, 1, 1934 • 315.36

. . Monthof May 1, 1934 • ZOS.ZS

Monthof June 1, 1934 • 295.08

Week ending July 1, 1934 • 292.69

That on information and belief the Lucerne Cream

and Butter Company is a subsidiary of the Safeway

Stores, Inc., and wholly owned by them; that as such
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subsidiary, said plaintiff Lucerne Cream and Butter

Company purchases butter and milk which is suppHed

to the many stores operated by said Safeway Stores, Inc.,

that in particular, said plaintiff during the year 1933,

shipped from the state of Idaho to the city of Los An-

geles, a total of 4,086,664 pounds of butter, and during

the year 1934, shipped from the state of Idaho to Los

Angeles, 2,209,056 pounds of butter, and that the Mod-

ern Food Company is the wholly owned subsidiary of

said Safeway Stores, Inc., and to whom the said plain-

tiffs Lucerne Cream and Butter Company transferred

its business after its license was revoked on the 28th

day of July, 1934, and shipped into Los Angeles since

said date a total of 364,350 pounds of butter from Idaho

and 24,397 pounds from Denver, Colorado; That a

schedule of car numbers, weight and freight bill num-

bers showing such shipment was supplied to the court

which showed shipments beginning on Dtecember 31,

1932, to and including July 27, 1934, showing the total

weights as above set out, and, further, a schedule of

shipments made by the Modern Food Company begin-

ning August 7, 1934, and ending September 7, 1934,

showing the total weights as above set out.

(Testimony of M. P. Monson)

M. P. Monson, being duly sworn, testified by .affidavit

as follows:

That he is an Assistant Investigator for the Agricul-

tural Adjustment Administration of the United States
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Department of Agriculture; that he has investigated the

activities of the Lucerne Cream & Butter Company, one

of the plaintiffs in the above entitled action, and on in-

formation and belief that said Lucerne Cream & Butter

Company is a wholly owned subsidiary of Safeway

Stores, Inc., a California corporation, which is in turn

a wholly owned subsidiary of Safeway Stores, Inc., a

Maryland corporation; that the information on which

affiant testifies was secured from employees of said

pilaintiff and from other persons in similar industries

and from credit reports and reputation generally.

That the said plaintiff, Lucerne Cream & Butter Com-

pany, operates generally as an acquiring and distribut-

ing subsidiary of Safeway Stores, Inc., for milk and its

products, and that said operations consist of the pur-

chase and distribution of whole milk, of the operation

of creameries, the churning of butter, the canning of

condensed milk and the distribution of said products to

the various subsidiaries of said Safeway Stores, Inc., a

Maryland corporation, to the number of about seven-

teen, and of the sale of the same to other wholesalers,

retailers and consumers, and includes the transportation

of said products in many cases from one state to another.

The operations of said plaintiffs extend over the states

of California, Nevada, Arizona, Oregon, Washington,

Idaho and many others.

That the affiant learned that said plaintiff shipped

large quantities of butter into Los Angeles from the

State of Idaho, and checked the records of said ship-

ments and made abstracts thereof as set forth in the tes-
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timony of Anders Larsen, and that such shipments were

continued by said Lucerne Cream & Butter Company up

to and including the 27th day of July, 1934. That on or

about the 28th day of July, 1934, the license to said

Lucerne Cream & Butter Company, issued by the Secre-

tary of Agriculture, was cancelled by said Secretary, and

that on and after said dates shipments of butter from

the same source in Idaho were continued to the City of

Los Angeles by the Modern Food Company, another sub-

sidiary of said Safeway Stores, Inc.

That on further investigation of said Lucerne Cream

& Butter Company affiant learned that it operated a

creamery at Hanford, California, where evaporated milk

is canned. That he visited said plant, watched the oper-

ations thereof and learned while there that three brands

of evaporated milk were canned, and was informed by

the plant Superintendent in said creamery that the said

three brands, respectively, were disposed of in the fol-

lowing manner:

''Maximum" brand is sold through the Safeway,

Piggly Wiggly and Pay'N'Takit Stores.

"McMarr" brand is sold in the stores operated

by the McMarr Division.

"Lucerne" brand is packed and distributed by the

Western States Wholesale Grocery, and other

wholesale units operating through the Safeway sys-

tem for distribution to independent grocers who ob-

tained their supplies through these cash and carry

wholesale units operated by the Safeway system.
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That he is informed by said Superintendent in said

plant it received from producers for the purpose of evap-

orating and canning- a total of 120,000 pounds of milk

daily, and from this milk 1,200 cases is canned each day.

The railroad records of shipments from said plant

were checked and a schedule made thereof as to ship-

ments made to points without the State of California;

that according to such records said plaintiff has shipped

to points without the State of California, over the South-

em Pacific Railroad Company, from Hanford, Cali-

fornia, a total of 3,094,799 pounds of canned milk, and

that in addition thereto, according to information se-

cured from said Superintendent, many shipments of

canned milk were made to San Francisco for the United

States Army for use at various points on the Pacific,

including the Phillipine Islands, the Hawaiian Islands

and other places, and that in addition thereto canned

milk was shipped to San Diego and to the United States

Naval Service and for the United States Marines, to be

used by them at all points on the Pacific Coast, and that

milk was also shipped to Safeway Stores operating in

the Hawaiian Islands, and that none of such shipments

were reflected in the schedule made from said Railroad

records, as in all such shipments the Railroad records

sho"w a shipment to San Francisco and San Diego.

That in line with his duties affiant also investigated

plaintiff Western Holstein Farms, Inc., and on exam-

ination of the State Corporation records found that there

was also a Western Farms, Inc., and a Palo Verde

Creamery, Inc., and tliat Palo Verde Creamery, Inc.,

I
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was the same corporation as Western Farms, Inc., the

said Western Farms, Inc., having changed its name to

Palo Verde Creamery, Inc. ; he also found the Western

Holstein Farms, Inc., and Western Farms, Inc., had the

same directors and the same stock ownership. That the

Western Holstein Farms, Inc., operated in Los Angeles,

where it purchased and distributed whole milk and other

operations incidental thereto, and that the Palo Verde

Creamery, Inc., operates a creamery at Blythe, Caii-

fornia; that /he visited the creamery at Blythe and

watched the delivery of milk thereto and found the same

came from Western Holstein Farms, Inc., at Los An-

geles, and was informed by the Manager of said Cream-

ery that such was the case.

That he saw the milk being bottled in the creamery

and observed that the bottles in which it was being

placed were stamped with the name "Western Farms",

which were the same bottles as used by the Western

Holstein Farms, Inc., in Los Angeles, and that he was

informed by said Manager of said creamery that he also

churned butter from milk and from cream sent to him

from Los Angeles. That large quantities of whole milk

and butter were sent from the said creamery by the Palo

Verde Creamery, Inc., to many points in the State of

Arizona, including among others, Quartzsite, Arizona,

at which place one P. E. Woodson was a regular cus-

tomer and furnished affiant with receipted statements

from Palo Verde Creamery, Inc., which were attached

to the affidavit of Anders Larsen.
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That from investigation and observation, the opera-

tions at Los Angeles of Western Holstein Farms, Inc.,

and Western Farms, Inc., are conducted as by the same

company or one operating unit, using the same equip-

ment, the same trade names, the same bottles and cases

and the same equipment for transportation between

Blythe and Los Angeles.

(Testimony of Louis H. Decker)

Louis H. Decker, being duly sworn, testified by af-

fidavit as follows:

That he lives at 11615 Lewis Street, Lynwood, Cali-

fornia, and that at present operates a dairy at 12606

Bullis Road, near Lynwood, California, and has operated

the same since April 19th, 1934. That the said dairy

has consisted of seventy-four or seventy-five cows and

that during all of said period the milk produced from

said dairy has all been sold to Western Holstein Farms,

Inc., and was being sold to it .at the time he took over

the management of said dairy, and on information and

belief had been sold to said company for a long period

prior thereto.

That since he has been managing said dairy said West-

ern Holstein Farms, Inc., has accepted milk delivered

to it as aforesaid, and has paid him for said milk by

check, ''On account Milk Shipments", and that affiant

has asked said Western Holstein Farms, Inc., for an

accounting as to the basis of said payments and has been

informed orally of the manner in which said payments
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were made, which in each instance was in accordance

with the requirements of the Federal Milk License and

so stated by them, and that such information was re-

ceived from George O. Stoddard and B. A. Boyle.

That for part of the period covered he figured the

amount of money paid to him as against the amount that

should have been paid in accordance with the milk

license, and found such payments in accordance with such

license schedule, but that he has not computed such pay-

ments for the entire period since he has operated the

dairy. That in accordance with his understanding, such

payments were made after deducting and holding out

monies required under the license to be retained and held

out and paid over to the Milk Administrator or the per-

son designated by him, and affiant accepted said pay-

ments on that basis.

That he, on the 5th day of July, 1934, in writing au-

thorized said Western Holstein Farms, Inc., to make

such deductions in accordance with said license, which

authorization has at all times been and still is in effect.

That on or about the 21st day of June, 1934, plaintiff,

Western Llolstein Farms, Inc., through the truck driver

collecting milk from affiant, delivered to affiant a letter

in words and figures as follows:

"Los Angeles

3402 Avalon Blvd.,

L. H. Decker June 21-1934.

Dear Sir,-

The Government Auditors are at our plant checking

over our records for the purpose of establishing a fair
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base for each of our shippers. With this thought in

mind we should Hke to have you bring to the office today

ail of the information you have in regard to the replace-

ment of cows or the purchase of new ones. We would

like to know whether these cows were purchased from

herds with established shipping rights or if they were

purchased from herds which would constitute new pro-

duction. This applies to the period from November 20th,

1933, to June 1st, 1934.

It will be very much to your advantage to get this

information accurately and must be in our office today.

Yours truly,

Western Holstetn Farms Inc.,

By (Signed) H. J. Boyle"

and that immediately thereafter, affiant furnished West-

ern Holstein Farms, Inc., the information requested in

said letter.

(Testimony of E. W. Gaumnitz)

E. W. Gaumnitz, being first duly sworn, testified by

affidavit as follows:

I am Economic Adviser to the Dairy Section of the

Argicultural Adjustment Administration and have knowl-

edge of the facts hereinafter set forth.

My previous economic training and experience is as

follows

:

Graduated University of Minnesota, 1921, degree of

B.S., and subsequently received degrees of M.A. and
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Ph.D.; Instructor and Assistant Professor of Agricul-

tural Economics, University of Minnesota, 1921-1925;

Agricultural Economist, Dairy Production, Iowa State

College, 1925-1928; Agricultural Economist, California

State Department of Agriculture, 1928-1930; Agricul-

tural Economist, Market Research in Dairy Products,

Bureau of Agricultural Economics, U. S. Department of

Agriculture, 1930-1933; Economic Adviser, Dairy Sec-

tion, Agricultural Adjustment Administration, since May,

1933.

I. Economic Status of Milk Producers as a Re-

sult OF THE Depression.

Throughout the country, a wide disparity exists be-

tween the prices received by farmers for dairy products,

and the prices paid by said producers for commodities

purchased. In July, 1934, the prices received by farmers

for dairy products in terms of purchasing power were

but 63 percent of the prices received for said products

during the period August, 1909 to July, 1914 (the base

period specified in the Agricultural Adjustment Act, pur-

suant to the provisions of which the Los Angeles License

was formulated.)

The average farm prices per hundredweight in money

(not purchasing power) received by California producers

for milk sold at wholesale during the base period, August,

1909 to July, 1914, during the period 1929 to 1933, inclu-

sive, and during the first seven months of 1934, respec-

tively, were as follows:
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California

Base Period (August, 1909 to July, 1914) $1.81

1929 2.68

1930 2.48

1931 2.06

1932 1.66

1933 1.52

1934

January 1.50

February 1.50

March 1.60

April 1.50

May 1.50

June 1.50

July 1.60

Average, seven months' period 1.53

The average dealer's buying prices in Los Angeles,

f.o.b. city for Class I milk having an average butterfat

content of 4.0 percent, during the period 1929 to 1933,

inclusive, and during the first seven months of 1934,

respectively, were as follows:

1929 $3.56

1930 3.38

1931 2.84

1932 2.09

1933 1.98

1934

January 2.05

February 2.05

March 2.05

J
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April 2.05

May 2.05

June 2.21

July 2.21

Average first seven months of

1934 2.10

The following table indicates the gross income received

by farmers for milk produced on farms in California, and

in the United States, for the years 1929 and 1932,

respectively.

California United States

1929 $107,427,000 $2,322,553,000

1932 69,395,000 1,260,424,000

The foregoing figures indicate a decline in gross in-

come from milk between 1929 and 1932 of 35.4 percent

in California, and 46 percent in the United States.

The decline in the income to the dairy farmer from his

sale of milk has be^n caused in part by the widespread

economic depression which has reduced the price which

consumers were willing or able tO' pay for milk. The

reduction in the demand for milk has led to unwarranted

price cutting, extended price wars, and other methods of

destructive competition among distributors. In the course

of such price wars distributors reduced the price paid by

them to the farmers for milk purchased below the point

justified by the existing supply and demand situation.

Such unwarranted price cutting, if continued, would ulti-

mately result in a shortage of milk for fluid consumption,

since some producers and distributors who were needed

to supply the market with normal fluid milk requirements
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would be forced out of business. The practice of price

cutting thus operates to the detriment of producers, dis-

tributors and consumers. The disastrous decline in the

price received by farmers for milk has led to strikes and

violence in numerous metropolitan milk sheds. Between

June, 1933 and February, 1934 such producer strikes

occurred in the states of Illinois, Connecticut, Pennsyl-

vania and New York.

The issuance of the Los Angeles Milk License is part

of a comprehensive, nation-wide plan being put into effect

by the Secretary of Agriculture pursuant to the powers

vested in him by the Agricultural Adjustment Act for

the purpose of restoring the purchasing power of the

dairy farmer by the gradual adjustment of such purchas-

ing power to its pre-war level during the jDeriod 1909-

1914. Licenses for milk similar to the Los Angeles

License have been issued and are now in effect in the

following forty important metropolitan areas: Chicago,

Illinois; Alameda County, California; Philadelphia, Penn-

sylvania; Baltimore, Maryland; San Diego, California;

Des Moines, Iowa; Minneapolis and St. Paul, Minnesota;

Omaha, Nebraska and Council Bluffs, Iowa; Evansville,

Indiana; St. Louis, Missouri; Boston, Massachusetts;

Kansas City, Missouri and Kansas City, Kansas; Lincoln,

Nebraska; Sioux City, Iowa; Wichita, Kansas; Indian-

apolis, Indiana; Providence, Rhode Island; Newport,

Rhode Island; Fall River, Massachusetts; New Bedford,

Massachusetts; Detroit, Michigan; Richmond, Virginia;

Lexington, Kentucky; Leavenworth, Kansas; Quad

Cities, Iowa and Illinois; Louisville, Kentucky; Oklahoma

City, Oklahoma ; Fort Wayne, Indiana ; Tulsa, Oklahoma

;
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Savannah, Georgia; and the following areas in Michigan:

Ann Arbor, Battle Creek, Bay City, Flint, Grand Rapids,

Kalamazoo, Lansing, Port Huron, Saginaw and Mus-

kegon.

Additional licenses are now being formulated and will

shortly be issued by the Secretary.

II. Relative Importance of the Dairy Farming

Industry.

The following table indicates the proportion of the

total cash income of farmers from farm production in

California, and in the United States for the year 1932,

represented by the cash income from milk production:

California United States

Total Cash Farm Income $375,525,000 $4,199,447,000

Cash Farm Income from

Dairy Products 65,484,000 985,099,000

Percent Cash Farm Income

from Dairy Products is of

Total Cash Farm Income 17.4 25.5

During the year 1931, the gross income of all farmers

in the United States derived from the sale of dairy

products was $1,614,394,000. This sum may be compared

with the total value of products of the following indus-

tries during the same year:

Motor Vehicles (not including motor-

cycles) $1,567,526,000

Steel Works and Rolling Mills 1,402,843,000

Lumber and Timber Products not else-

where Classified 443,628,000
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III. The Parity Price.

The parity price (as defined in the Agricultural Ad-

justment Act) which California producers should have

received in October, 1933 (the month before which the

first license in question went into effect) for milk sold

at wholesale was $2.13 per hundredweight.

This parity price is computed in the following manner

:

The average farm price of $1.81 received by California

producers for milk sold at wholesale during the base

period, August 1909 to July 1914, is adjusted: (1) by

applying thereto the October 1933 index of prices paid

by farmers for commodities bought, being 116 percent

of the average of such prices during the base period,

and (2) by applying to the resulting figure of $2.10 the

index number of seasonal variation in prices, the October

price being normally 1.3 percent above the average

monthly price in California,

The parity price which California producers should

have received in July, 1934, was $2.12 per hundredweight

and is computed in a manner similar to that outlined

above in regard to the October 1933 parity price.

These parity prices, so computed, are probably lower

than the true parity prices for producers supplying the

Los Angeles Sales Area, for two reasons: (a) sanitary

regiilations adopted since the base period have increased

the relative cost of production and improved the quality

of the commodity under consideration, thereby justifying

a higher parity price; (b) the computation is based upon

the prices to California producers generally, not merely

to producers supplying the Los Angeles Sales Area, who
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presumably, by virtue of their location advantage, were

receiving a higher price during the base period than

farmers generally in the State of California.

The dealers' buying price at Los Angeles, f.o.b. city,

for Class I milk testing 4.0 percent butterfat, when ad-

justed to parity levels as of October 1933, was $3.04 per

hundredweight.

This parity price is computed in the following manner

:

The average base period (August 1909 to July 1914)

dealers' buying price per hundredweight, f.o.b. city, for

milk testing 4.0 percent butterfat is adjusted: (1) by

applying thereto the October 1933 index of prices paid

by farmers for commodities bought, being 116 percent of

the average of such prices during the base period, and

(2) by applying to the resulting figure of $3.00 the index

of seasonal variation in prices of 101.3, the October price

for this class of milk, being normally 1.3 percent above

the average of such prices for the year.

The dealers' buying price for such milk when adjusted

to parity levels as of July 1934 was $3.09 per hundred-

weight.

IV. Relationships Between the Prices Received

BY Farmers for Milk in Different Uses, and Inter-

market Price Relationships of Milk Products.

A. Utilization of milk in the United States.

The milk produced in the United States is distributed

among several uses, such as (1) milk for consumption

as fluid milk, (2) milk for consumption as fluid cream,



322 Harry W. Berdie, et al, vs.

(Testimony of E. W. Gaumnitz)

and (3) milk for conversion into and consumption as

(a) butter, (b) cheese, (c) condensed and evaporated

milk, (d) ice cream, (e) powdered milk and (f) etc.

The following figures indicate the volume of milk and

the butterfat content of such milk utilized in specified

manufactured products, and for consumption as milk in

the United States during the year 1932.*

1/ 2/

Whole Milk Used Fat in Milk Used

Product 1000 lbs. 1000 lbs.

Factory product ^^

Butter, creamery and whey 34,386,162 1,369,389

Cheese, American (whole and

part skim) 3,801,107 136,534

Cheese, other than American,

and cottage, pot and bakers' 1,082,352 36,667

Evaporated milk (whole) 3,611,101 132,361

Condensed milk (whole) 247,182 9,085

Icecream (factory) 2,322,998 90,068

Powdered cream 1,553 61

1/ Based on the quantities of milk and cream reported as being re-

ceived for use in these products. In addition, some fat remains in skim

milk on farms, some is lost in spillage, stickage, etc. before being deliv-

ered, and some is excluded through rounding of fractional weights and

tests upon delivery. '

2/ These data differ in several respects from some published prior to

November, 1932. The estimates of milk and butterfat required per pound

of product are based chiefly on reports received for 1930 and 1931 shov^r-

ing quantities of milk and cream received by plants and the quantities

of products made. Allowance has been made for duplication, principally

in fat recovered from whey and in the use of such manufactured prod-

ucts as butter and evaporated or condensed milk in ice cream. It has

been assumed that milk and cream used in ice cream made in homes and
in small establishments not reporting as factories is included as con-

sumption as fluid milk or cream.
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Powdered milk (whole) 90,808 3,479

Malted milk 35,069 1,346

Totals used for factory products 45,578,332 1 ,778,990

Butterfat from whey cream 340,436 13,599

Butterfat from butter, etc. used

in ice cream 482,964 18,739

Net used for factory products 44,754,932 1,746,652

Milk used by nonfarm^'^ popula-

tion 31,991,461 1,225,273

3/ The quantities shown exclude consumption by the urban farm
population. The quantities of milk here shown as consumed are those
indicated by reports from local Boards of Health. Current estimation
of sales of milk and cream from farms and current estimates of milk
production by cows not on farms, if confirmed by further study, would
indicate a lower level of milk consumption in the South, particularly in

the South Atlantic States.

*Source: United States Department of Agriculture, B'ureau of Agri»
cultural Economics.

The following table indicates the proportion of the

total milk used for fluid milk and for manufactured dairy

products that was utilized in each product during the

year 1932:

I Percentage of Total Milk

Product Used in Each Product

Factory product

Butter, creamery and whey 44.4

Cheese, American (whole and part skim) 5.0

Cheese, other than American, and cottage, pot

and bakers 1.4

Evaporated milk (whole) 4.7

Condensed milk (whole) .3
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Ice cream (factory)^'' 2.4

Powdered cream *

Powdered milk (whole) .1

Malted milk *

Net used for factory products^/ 58.3

Milk used by non-farm population 41.7

Total 100.0

1/ Allowing for duplication resulting from inclusion of butterfat from
whey cream used in butter and butterfat from butter, etc., used in ice

cream.

*Less than one-tenth of one percent.

The demand for all milk is derived from the demand

for milk in different uses. Milk is distributed among the

different uses noted above, and the relative volume enter-

ing the various uses fluctuates according to changes in

relative prices of the finished products engendered by

changing demand conditions for the various products.

Any activity that tends to establish and maintain normal

relationships between prices of the various products and

that tends to raise and maintain the price of butterfat

in one or more of its major uses, also tends to stabilize

prices received by producers for milk in all uses.

B. Production of specified dairy products in major

producing states.

The milk utilized in the manner indicated in the fore-

going table is produced and processed in highly concen-

trated producing areas. This fact becomes evident upon

consideration of the volume of production of specified

manufactured products which is produced in major pro-

ducing states, indicated in the following tables.



Charles J. Kurtz, et ai. 325

(Testimony of E. W. Gaumnitz)

The following table indicates the proportion of the

total United States production of creamery butter in 1932

that was produced in the major producing states of Iowa,

Minnesota, Nebraska and Wisconsin:

State

Amount
(pounds)

Percentage of U. S.

Total

Iowa 219,531,000 13.0

Minnesota 281,659,000 16.6

Nebraska 85,660,000 5.1

Wisconsin 170,339,000 10.1

Total Four States 757,189,000 44.8

United States 1,694,132,000 100.0

*Source: U. S. Department of Agriculture, B'ureau of Agricultural

Economics, Division of Dairy and Poultry Products.

The foregoing figures indicate that 44.8 percent of the

creamery butter manufactured in the United States was

produced in the states of Iowa, Minnesota, Nebraska and

Wisconsin.

The following table indicates the proportion of total

production of cheese in the United States in the year

1932 that was produced in Wisconsin and New York:*

State

Wisconsin

New York

United States

Amount
(pounds)

Percentage of U. S.

Total

302,439 51.3

78,161 13.3

587,627 100.0

*Source: U. S. Department of Agriculture, Bureau of Agricultural

Economics, Division of Dairy and Poultry Products.

The foregoing figures indicate that 64.8 percent of

the cheese produced in the United States in 1932 was

produced in the states of Wisconsin and New York.
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The following table indicates the production of

evaporated milk in 1932 by specified states and the pro-

portion such production was of total United States pro-

duction of evaporated milk:*

Amount Percentage of U. S

State (1000 pounds) Total

Wisconsin 629,641 40.1

New York 99,341 6.3

California 203,554 13.0

Illinois 87,260 5.6

Ohio 80,300 5.1

United States 1,570,612 100.0

*Source: U. S. Department of Agriculture, Bureau of Agricultural

Economics, Division of Dairy and Poultry Products.

The foregoing figures indicate that the states of

Wisconsin and California, produced 53.1 percent of the

total evaporated milk produced in the United States in

1932.

Manufactured dairy products, to a lesser extent cream,

and to a still lesser extent fluid milk, are readily storable

and transportable. In the case of cream and manu-

factured products, this factor of storabihty and trans-

portability is reflected in the free flow of these products

between markets, whereas high transportation costs, en-

gendered by the bulk and perishability of fluid milk,

render it uneconomical to transport fluid milk long dis-

tances. The free flow of these products between mar-

kets results in inter-market price relationships of such

nature that the prices of these products tend to vary

between markets only by the amount of transportation
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costs from one market to the next, plus the necessary

additional handling charges other than transportation.

In addition to the foregoing, a considerable volume of

dairy products, chiefly evaporated milk, is exported from

the United States yearly, and a rather large volume of

cheese, especially Swiss and Italian varieties, is imported

yearly.

The above generalization are substantiated by a con-

sideration of the (1) receipts of milk, cream, butter and

other dairy products at specified markets, and (2) be-

tween prices in different markets.

C. Receipts of specified dairy products at the princi-

pal markets.

The following table indicates the receipts of cream at

Chicago and the metropolitan area, by states of origin,

for the year 1933:*

Receipts of Cream
State 40 Quart Units

Arkansas 6,518

Illinois 158,014

Indiana 19,296

Iowa 6,160

Kansas 122

Kentucky 8,320

Michigan 3,104

Mississippi 1

Missouri 26,382

Ohio 5,157

Oklahoma 180

Tennessee 248
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Texas 2

Wisconsin 314,817

Total 548,323

*Source: United States Department of Agriculture, Bureau of Agri-
cultural Economics.

The following table indicates the receipts of cream and

milk at New York City and the metropolitan area by

states of origin for the year 1933:*

Receipts
Milk Cream

State 40 Quart Units 40 Quart Units

Connecticut 231,895 6,707

Delaware 34,887 3,292

Illinois 725

Indiana 2,648 17,355

Maryland 153,104 670

Massachusetts 133,206 868

Michigan 642

Missouri „ 800

New Jersey 3,337,760 23,474

New York 22,383,523 1,135,418

Ohio 4,910 30,248

Pennsylvania 5,383,028 200,578

Tennessee 496 5,600

Texas 200

Vermont 1,376,316 121,346

West Virginia 200

Wisconsin 25,338

Total 33,041,773 1,573,461

*Source: United States Department of Agriculture, Bureau of Agri-
cultural Economics.

J
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The following table indicates the receipts of milk and

cream at Boston and the metropolitan area by states of

origin during the year 1933:*

Milk Cream
State 40 Quart Units 40 Quart Units

Connecticut 200

Illinois - 3,950

Indiana 22,563

Kansas „ 7,975

Maine 769,494 52,626

Maryland 1,700

Massachusetts 544,091 1,509

Michigan _ 45,302

Minnesota 21,882

Missouri 30,703

New Hampshire 670,569 19,954

New York 359,366 23,325

Ohio -..„ 15,435

Rhode Island 1,883 73

Tennessee 11,383

Vermont 3,376,147 228,457

Wisconsin 52,162

Pennsylvania „.„. 207

Total 5,721,550 539,406

*Source: U. S. Department of Agriculture, Bureau of Agricultural

Economics, Division of Dairy and Poultry Products.
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The following table indicates the receipts of milk and

cream at Philadelphia, and the metropolitan area, by

states of origin during the year 1933:*

Milk Cream

State 40 Quart Units 40 Quart Units

Delaware 517,018 3,178

District of Columbia 150

Illinois - 2,263

Indiana 340 44,434

Maryland 847,706 34,202

Michigan 1,400

Minnesota 5,925

Missouri 4,009

New Jersey 562,933 2,032

New York - 2,121

Ohio „ 8,940

Pennsylvania 4,844,597 69,497

Texas - 200

Virginia 5,548 4,434

West Virginia 9,367 2,620

Wisconsin 122 83,172

Total 6,787,631 268,577

*Source: U. S. Department of Agriculture, Bureau of Agricultural

Economics, Division of Dairy and Poultry Products.
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D. Exports and imports of dairy products.

The following table indicates the volume of domestic

exports of butter from the United States, by countries

of destination for the year ended June 30, 1933:^^

Amount
Country 1000 poun

k United Kingdom 1

Honduras 108

Panama 369

Mexico 128

Cuba 1

Haita, Republic of 291

Other West Indies ^-^ 214

Columbia 12

Peru 14

Venezuela 45

Philippine Islands 83

Other countries 120

Total 1386

1/ Source: Yearbook of Agriculture, 1934.

2/ Excludes Bermudas.

Domestic exports of cheese from the United States,

by countries of destination, for the year ended June 30,

1933, were as follows:^/

Amount
Country 1000 pounds

Pana,?a 640

Mexico 69

Canada 44

Honduras 50
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British Honduras 25

Cuba 56

Virgin Islands 59
1

Haiti, Republic of 26

Other West Indies ^^ 72

China 36

Philippine Islands 150

Other countries 119

Total 1346

1/ Source: Yearbook of Agriculture, 1934.

2/ Excludes Bermudas.

The following table indicates the domestic exports of

condensed milk during the year ended June 30, 1933, by

countries of destination :^/

Country
Amount

1000 pounds

Total Europe 31

Cuba 360

Phihppine Islands 1382

Hong Kong- 1525

China 699

Mexico 224

Jamaica 1073

Honduras 282
•

Costa Rica 129

Venezuela 176

Other countries

Total

666

6347

1/ Source: Yearbook of Agriculture, 1934.
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The following table indicates the exports (domestic)

of evaporated milk from the United States, by countries

of destination, for the year ended June 30, 1933:^''

Country

United Kingdom

Other Europe

Total Europe

Philippine Islands

Panama

Peru

China

British Malaya

Cuba

Japan

Mexico'

Netherland West Indies

Netherland East Indies

Siam

Newfoundland and Labrador

Other countries

Total

Amount
1000 pounds

926

31

957

19,598

4,616

242

555

628

179

184

700

1,373

879

1,847

503

1,405

33,666

1/ Source: Yearbook of Agriculture, 1934.
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Imports of butter into the United States, by countries

of origin, for the year ended June 30, 1933, were as

follows:^''

Amount
Country 1000 pounds

United Kingdom 129

Denmark 134

Other Europe 106

Total Europe 359

New Zealand 547

Canada 64

Other countries 21

Total 991

1/ Source: Yearbook of Agriculture, 1934.

Imports of cheese into the United States, by countries

of origin, for the year ended June 30, 1933, were as

follows :^^

Cheese, Emmenthaler (Swiss)

Amount
Country i 1000 pounds

Switzerland 10,492

Djenmark 518

Germany 420

Other countries 874

12,304

I
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Cheese other than Swiss

Italy 30,398

France 3,775

Netherlands 2,177

Switzerland 1,516

Other Europe 3,936

Total Europe 41,802

Canada 1,109

Other countries 708

43,619

1/ Source: Yearbook of Agriculture, 1934.

E. Intermarket price relationships.

The free flow of manufactured dairy products between

different markets in response to price changes engen-

dered by changing supply and demand conditions results

in decidedly close correlation between the prices of dairy

products in different markets. The relationship between

the wholesale price of 92 score butter at New York City

and Chicago, Illinois, is shown in Figure 3. If the

wholesale price of 92 score butter at New York should

become so high relative to the wholesale price of 92

score butter at Chicago that shippers of butter could

make a greater profit by shipping their butter to New
York than to Chicago, they would do so, increasing sup-

plies on the New York City market and thereby tend-

ing to reduce prices in New York City relative to prices

in Chicago, and vice-versa if the wholesale price of
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92 score butter at Chicago should become such that it

were more profitable to ship butter to Chicago rather

than New York City.

In addition to the above intermarket price relationships,

the supply of the raw material, butterfat, is interchange-

able between products, so that the prices received by pro-

ducers of butterfat in all uses tend to be markedly

inter-related. These producer price inter-relationships are

due to the fact that farmers can and do shift their dis-

posal of butterfat from one use to another as price

conditions warrant, thereby tending to keep the farm

price of butterfat in any one of the several uses closely

associated with the farm prices of butterfat in all other

uses. '

'

The above generalization is substantiated by a con-

sideration of the relationships between (1) the index

of the United States average farm price of butterfat and

the index of the United States farm price of milk sold

at wholesale (such indices are the percentage each

yeaH}^ price is of the 1910-1914 average of the yearly

average prices, or in other words, the 1910-1914 aver-

age of the yearly average prices - 100), (2) the index

of the United States average farm price of butterfat

and the index of the United States average farm price

of butter (in both cases the 1910-1914 average of the

yearly average prices - 100), (3) the average monthly

farm prices of butterfat in the United States and the

average monthly wholesale prices of 92 score butter

at New York City and Chicago, and (4) the United

States farm price of butterfat and the prices paid pro-
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ducers for milk at condenseries, such milk being utilized

in the manufacture of condenses and evaporated milk.

The relationships noted in (1), (2), (3) and (4)

above are depicted graphically in Figures 1, 2, 3 and

4 to 11 respectively (figures 4 to 11 depicting the rela-

tionship between the United States average farm price

of butterfat and the price paid producers at condenseries

(processing plants engaged in the manufacture of con-

densed and evaporated milk) by geographical divisions)
;

such figures being as follows

:
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The marked relationships noted above obtain because

of the interchangeabiUty of the supply of the raw ma-

terial, butterfat, and substantiate the contention that

any regulation that tends to stabilize and raise the price

of butterfat in any one of the major products in which

butterfat is utilized, also tends to stabilize and raise

the price of bctterfat in all uses.

The prices received by producers for milk used for

consumption as fluid milk are also closely related to the

prices received by producers for butterfat used in the

production of manufactured dairy products. These close

relationships arise from the fact that it is impossible

to accurately foercast the daily requirements of fluid

milk in any milk market, so that milk intended for fluid

distribution finds its way into manufactured products;

and the fact that the price relationships between fluid

milk and milk for manufacturing purposes indicate that

the interchangeability of supply of milk for fluid dis-

tribution and of milk for manufacturing purposes is of

such nature that fluid milk prices in any given area are

subject to the same supply and demand forces on a

national scale as those to which manufactured products

are subject.

The demand for fluid milk in any given market varies

markedly from day to day. So important is this factor

that producers must supply a quantity at least 15 per-

cent in excess of the average daily consumption in the

market, a margin of safety, in order to meet unpredict-

able daily variation in demand. In addition, in most milk

markets an amotrnt in excess of the daily sales plus the
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margin of safety is usually produced and ])rou§ht to

the distributor's plant. This milk is collected from the

farmer and is combined and processed in the distribu-

tor's plant, so that the milk of any producer so handled

is indistinguishable from that of any other producer. In

addition, it is impossible to determine at this point what

portion of the milk in the distributor's plant will finally

be consumed as fluid milk in that market, or what por-

tion of the milk will be converted into manufactured

dairy products and perhaps sold in distant markets. It is

quite common for distributors to have "route returns",

that is, milk that is bottled for fluid distribution, is taken

out on the delivery route, and, finding no market, is

utilized in manufactured dairy products.

The above generalizations are substantiated by inter-

market price relationships, and by the relationships be-

tween prices of fluid milk and milk for manufacturing-

purposes. If fluid milk prices in any given market were

not affected by the prices of milk in other distant markets

and by the price of butterfat in all other uses, and did

not in turn affect the price of milk and butterfat in

other distant markets and in other uses, there would be

little reason to expect a close relationship between the

prices received by producers of fluid milk and those

received by producers of milk for manufacturing pur-

poses.

However, the prices received by producers for fluid

milk testing 3.5 percent butterfat used for fluid con-

sumption are closely related to the United States average

farm price of butterfat. These relationships are not re-
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stricted to a country-wide consideration; the prices re-

ceived by producers in every market area, whether sur-

plus or deficit, bear these marked relationships to the

United States average farm price of butterfat. Since it

was demonstrated in the foregoing pages that the prices

received by producers for butterfat entering into specific

uses are closely related to the United States average

farm price of butterfat, it naturally follows that the

prices received by producers for milk used for fluid

consumption are closely associated with the prices re-

ceived by producers for butterfat entering all other

uses.

The relationships noted above are graphically de-

picted in figures 12 to 21, inclusive, which show the rela-

tionship between the United States average farm price

of butterfat and the prices paid producers for 3.5 per-

cent milk used for fluid consumption in the markets of

Hartford, Connecticut; New York City, New York; Bos-

ton, Massachusetts; Washington, D. C. ; Los Angeles,

California; Baltimore, Maryland; Seattle, Washington;

Richmond, Virginia; Milwaukee, Wisconsin; and Louis-

ville, Kentucky. Figures 12 to 21 are as follows:



I

I



c

w ,-)

u
hj

ri M
n c
o o
u H
p< *->

-H ^3

Cl m
P,

O
n t; r^
) r^
o Tl cr>
•rl H-i r-t

% 7i

P..-H 1

Xl r'^
s; U (M

O cr>
Vi <-<

In

Tl *
-> Q >>
>-, 01

pf .1-)

C3
C ^
O rH MH U
rt R o
11) >-
,r

N) S;;

ouoz :j\V,\ 002 ^ITiu PTi^IJ JOJ sootjd 3ui/!n.a

^ in

M cj CO

3 p, C r^
<M o t^

(0 o o>
• (!) <-t

. H^ .H I

P is ^ ^
e <M CO

<P C ^1 fH
» S o
<D ^

<S 1> C
P. >> <2 o
H ;3 o
CO C >! .
C O rH Td

.. O '^ U
oj -H ts g o
i-H +> 'J V,

pa iH MITN Ih

oj O CO • cj

P « rH ^-\K
;Jio

AtO 'I'O'J ^ITi" PTi^IJ -toj soo-jJd 3uTjCng



\



o

A

M

M C t3 r^
C o o en
O W rH
•H T) ^
r,; >^M _
rM [>p,-l J-
i;)

« rH E <T^

M
AtO q.'O'J ^ITiu Pfi^IJ JOj soofad 3ufA\a

^.

;^
^

<u "d tJ
o q -H

r* ?l

•l-> r-4

^?:!-
O Pi

p. >. o

.do r<^
to c -d cr> •

C O (D i-H <->

.. O M »
-* -H t3 pi 1 o

pq rH bSrH CM
b
® 1

p< 1S « rH B r^
01 o
-H ^

\

\

.3

1.

o
y
— ... i.._ ii:

AlO 'q'O'j 3iiTtn pp^lJ JOj sao'jjd 9u-;Aia

.?r





C ^ to N>
a u c a^
4^ pL, O rH ,8?

.^

t) 08 .-1 -P
C J -H r-l -?.

« +>

Xq.to 'q'o'j >iiTu: ptaij aoj sootjd 3uTjCng

O-P

•H Jl

O O M'N

R

-Is

as lo a
o 3 ««

4-. c-i

«,fi

-Q-l
<{]

«'
Xq.'jo •qto'j Jlipu PTf^IJ JOJ ssotjd Su-jitng





P b

o c. o
« <« Vi

\

I

O O
\}

A%j_o -q-c J yiTUj pxTixj joj scoTJd Su-t.^ng;

o o o

. O <H

C O
O 'rt -^

o -^ *'

° ^a ta a
o G

a, u o

.. O X)
eo ^ c H 1

pa ^ *j t, fv
2 O O! O CTi

5 pj <M Vl l-<

oM b9

^-3

«
o o

c3 it^io -q-o-j 3^110' PfT^IJ -^OJ soDijd 3aiA:\£

B





r> ^-'. b

^ -1?^
I o
u <«

1

butte

acers

.b.

\s- i

I

Vi t3 o rj 1 u
o o .

11 R
m r— vD
CM CNJ C\J -is

(U C o>

O Ti O
I^ .H ^ f^ tJ *j

i

6 05 3 -'
1

P. Sh
C a) M
a o c; 1 u

<.-4 -H O 1 <u a)

^' " ^ _• p.
. o, oj

1
f^ T^

(.0 -O CTi m u
. Td -H rM

1

4-> p.

^§^ - 1

c
C\i <o

4) (fl t, y
f^

! 53
<M

s c o pi 1

4-> >»<M -U •

0) e: 1 w
C 8) « r'^ 1^ c^

P. o w i<^ '
•H P - *^ -d a 1

a a M i-f

C tC rH r-l •

-• O W) 'H ^
rH --^ S E >

*> '

OJ *J r-l O u
a) -^^-H

W r-l ^ IfN pi ^
i

fd a) o • o
g rt <M r^H^ s. ) .!. .. _. L- 1 - - . r-l

.

O
P4

5

oo
o 9.

o

rA c\j oJ r-l

O
o AtO •q-o-j jnira pmiJ JOj saofjd 3u tAia

— {r\

U
1 o \^ •

(-< <M .fi ..^fO 60
-»-> o a^ CM ^
-^ ^ <^ '-^
p s . \ ^.

1 P .

v< -d o
o o .

. ^i5 !(>

Rr~\_ ~ 7S ^
U V. 14

o Oi h
(1) a

«0o -o o 1

•d
•H »H .H •U
(h Cfl -»^

K? \ Pl

P. O. P. ^
M 1 \ P,

\ <M
E a) wdue \

..
u
(0

<tH -H o r<~> p. 3)

^, o
• P< \ a •H

to tJ OJ !-> Pi
. 73 ^ \ 17 13 P.

3 i-l r^
C <M CTi c

IP (0 tHpool
3

\ Vl

3 >,c„ —
•

03 ro CM 10^ OJ Td OJ ^

c «) cr. m D
p. O 3 rH K^
t! ?• • f^^ Tl !->

OJ o ;« (D P
a W)r-I jD o

• • O Ul -H ^

a \fK. * .,

.

J. .. _« . ._ ._ . . . . . . .- i f-1

pq iH -P tPlr-l
pS O cd • tH CO o 2 fR 8S « <M r^a b ITi O 1^
C5
1-1

a
r-l rA fA CO C\j

Ii< r-l

«M Ato 'q'O'J 311-pu pp^ij -loj saof jcl 3a-jA\a

^

7/

^"'





Charles J. Kurtz, et at. 349

(Testimony of E. W. Gaumnitz)

The relationships noted above obtain because farmers

will, over a period of time, shift their method of dis-

posal of the milk they produce as price conditions war-

rant. If an adequate supply of fluid milk is to be

assured in any given market, the prices received by pro-

ducers must be sufficient, over a period of time, to

cover the additional costs incurred in the production

of high quality milk for consumption as fluid milk. On
the other hand, the existence of abnormal differentials

between the price of fluid milk and milk for manufactur-

ing purposes will cause producers to shift their market-

ing in the direction of the more favorable prices, con-

tinuing the process until normal price relationships are

restored.

F. Interstate and foreign commerce in dairy products,

Los Angeles Area.

Available information indicates that during 1933, the

excess of milk delivered to Los Angeles over that dis-

tributed and consumed in fluid milk averaged 20,000

pounds daily. This excess milk is manufactured into

other dairy products, and enters into competition with

and directly burdens and affects the interstate commerce

in milk and other dairy products in the Los Angeles

Sales Area.

The extent of the foreign and inter-coastal water

borne commerce in milk and dairy products in the Los

Angeles Sales Area is indicated in the following tables.

The following table indicates the coastwise shipments

of dairy products from Los Angeles during the year

1933 -y
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State

Powdered
Skim Milk
(pounds)

Oregon 40,750

Washington 383,070

Virginia 101,000

Louisiana 4,284

Maryland 86,400

Massachusetts 55,000

New York 276,896

Total 947,400

Malted
Milk

(pounds)

12,200

9,402

11,685

33,287

1/ Source: Records of the Marine Exchange of the Los Angeles
Chamber of Commerce. These records were compiled from Customs
Records, Los Angeles District for the year 1933.

Exports from Los Angeles to Hawaii and foreign

countries in 1933 were as follows:^''

Products
Hawaii
(pounds)

Foreign Countries
(pounds)

Cream 14,400

Evaporated milk 870 110,690

Condensed Milk 2,120

Powdered skim milk 101,320 1,190

Ice cream mix 4,160 1,450

Malted milk 9,880 240

Butter 52,980 30

Cheese 9,286 110

Milk sugar 22,400

1/ Source: Records of the Marine Exchange of the Los Angeles
Chamber of Commerce. These records were compiled from Customs .

Records, Los Angeles District for the year 1933. ^|

Imports of dairy products into Los Angeles for the

year 1933 were as follows :^'^

i



Charles J. Kurtz, et ah

(Testimony of E. W. Gaumnitz)

351

c ^

c <^
o
O

-^ ^

"O -^
<u
CO

c 1

c 4-1

o s
u

^ rt
.~ bp

^
cTi

<u ON
00

<u CO
JC
U

4-1 o
*i LO

</J 3 T-H
-o cq
c
:3

o
^

"O j^
c <u rn
*—

1

1-1

:^
"O

^ .s
o 15
fe m

G
:3
oo
c

"S
u
o

2^ fe

o

o
oo"

O ro
LO lO
CO CA
LO LO

CO

O

O
U

o
-t->

c .S

^3

o
us

nJ

o.

a
vo o
LO u
t^ lU

uO <u

^ ^

LO

LO

VO
<>1

LO O
VO CM
vp vo"

o

W

<u o
"i^ ^ ^

o
U

J >.

o o
<u

bfl <-'

c .i!

^ b
to

<L> (U

.s «
I- bo
TO 2
1^ <
XI o

o



352 Harry W. Berdie, et ah, vs.

(Testimony of E. W. Gaumnitz)

u
O

O
CO
<L>
-t-t

a
*->
CO

Cfl

(L>

c
<
cfl

O

-(->

oJ

a>
+->

S
O

o

OS

CO
CO

a; o

H

a;

O
8

CO r% T—

1

T-H CO CO O c 1-H T-H

ro 5 On ^ ^ LO r^ T-H CO
On '^h r^ On IX ^ T-H
T—

1

LtT VO^
1—

<

r—

(

eg vc ON 00 t^ CO . O tx 1-H ON
ro CM LO ^>o ^ C^ 00 ^s CM CMO CO c^ O CM
I—

(

cvT rC CM*^
T-H 1—

H

1—

I

IT" ^ 00 o 1-H T-H LO VO
CO CM s « CM

ON
LO
eg

VC LO

»-H
00 T-H ^ eg
T—

t

y—t

o lO r^ 00 -t oc CM 00 Tt CO
CO lO LO t^ C<l -4- T-H LO 00
0^ 1—

(

o^ o ^^
1-H vO r-H ^o T—

1

1-H T-H

C^ tN On VO VO Tf c ^ 1 i-O bs 1-H CM
^ CO O CO CO C ir- c^ o CM O 00
a^ o. On CO ^^ CM
r—

»

tC lO T-H

l—( T-H

00 m On 00 in
i o O

CM OC >o ^ ^ 00 00
On O tN. ON^ CM CM
T—

1

(vf rvT r—i

(M T-H

r^ VC (Nl CO '^ _ t^ u- T-l 00 8CN CM On O CO CM CNJ sOn VO ^ C^l^ ^
i-H co"

1-H
1-H

vO CO 1—

(

ON T-H On v: 1-H CO VC On
(M 1-H ^ O T-H cv] LO 00
ON o tN. T-H ^. LO
T—

<

CM
co"
T-H

1—

t

LO <M u-i ir~i rh c T-H LT O
CM CM r> vn ^ -^t LO
On ^^ 00 LO T— ^ LO y—t LO
T—

t

Co"
CM

oo"^ T-H

OJ

O

:: o^ -n 13 -3

< u u

o

a

o

5 =

i2 s

c
a
-i-j

o

en

>

oo

j-H U
<ij (L) a;

^ ^ :2^ ^ ^



Charles J. Kurtz, et al. 353

(Testimony of E. W. Gaumnitz)

vO
CM

00

O lo 1—

I

Cq On ^

<N lo lO
"^ ,-H C^

CO c>
CO c^r

S 00 9^CM i-H CO
CO CM
CO cm"

On

CO^

00
CO

CO

00

CO
VO

p̂
—

t

VO

LO
T-H

VO

3

o

o

c

cm"

8 f^
LO (M^ O

CO
CO
VO >

Q

VO

VO
CO
cm

CM CO
VO
CM

ON

O
00

CM

On

S

i 00 CM 1-H T|- VO • ON t\

• On 00
CNl CM CM i

CO o<
'

^'^
CM

i ^ i
On LO :

LO
i

LO ON

^^
^ ^

CO

LO
CO"

CM
1—

t

CO

CM

ON

O
VO

On
T-H

CNJ

LO
1—

t

CM

CM

CM

CO

VO
tx

CM
COo

VO
CM
On
On"
CO

O
O

CO
T-H

a
o
c
o
o
w

3

<J

"u

<

d °
LO 3

3

bo

<

O
a
B
o

> ^
<v
u

2
'S o bjo -

.S •> c

OT W ^

b;0 iS

B u
Q <V

.Jh <U
<L> JH

C
O S C

O c3

c
o

3
O



354 Harry W. Berdie, et al., vs.

(Testimony of E. W. Gaumnitz)

Receipts of cheese at Los Angeles, for the years 1928

to 1933, inclusive, were as follows :^^

Pounds

1928 14,585,733

1929 14,143,568

1930 14,894,514

1931 13,505,215

1932 14,414,155

1933 11,921,792

1/ Source: U. S. Department of Agriculture, Bureau of Agricultural

Economics; Federal-State Market News Service.

California furnishes but a small percentage of the

cheese for the Los Angeles market. In 1933, of the total

receipts of 11,921,792 pounds of cheese at Los Angeles,

but 1,224,986 pounds or 10.3 percent was produced in

the State of California. Receipts of cheese in 1933, by

states of origin, are given below i^^

State • Pounds

Arizona 7,571

California 1,224,986

Colorado 85,190

Idaho 3,101,577

Illinois 17,885

Minnesota 100,332

Nevada '60,860

New York 219,310

Oregon 3,424,883

Utah 2,059,379

Washington 23,633
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Wisconsin 1,581,184

Wyoming 15,002

Total 11,921,792

1/ Source: U. S. Department of Agriculture, Bureau of Agricultural
Economics; Federal-State Market News Service.

G. The effect of price fluctuations in local markets

on the interstate commerce in milk and dairy products.

As has already been described under the heading

Economic Status of Milk Producers as a Result of the

Depression, price fluctuations in many milk markets

throughout the United States are caused by price wars,

price cutting, and other methods of destructive compe-

tition among distributors. Price wars, price cutting, and

other methods of destructive competition were prevalent

in the Los Angeles milk market prior to the issuance

of the Los Angeles Milk license. In the course of such

practices, distributors reduce the prices paid by them to

dairy farmers for market milk purchased below the point

justified by the existing supply and demand situation.

With the descent of prices, there results an adverse ef-

fect on the market of butter and of other manufactured

dairy products in general, which effect has been trans-

lated through the intermediary of interstate commerce

in such products into a decline of prices in interstate

markets for milk in all of its usages. The happenings

in this series of repercussions are in strict accord with

the price relationships concretely established in the pre-

ceding pages and may be outlined in connection with

the effect of the price fluctuations, as follows:
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( 1 ) Effect of price fluctuations on local markets. The
slump in prices of market milk by agency of destructive

trade methods brings about the sale of a greater quantity

of manufacturing milk to local processors, which in-

creased sale results in a correspondingly increased

amount of dairy products being locally manufactured.

Such shifting of the method of disposal of the milk pro-

duced is readily explainable by the facts (a) that the

differential between the price paid to the producer of

market milk and the price paid to the producer of

manufacturing milk normally tends to equal the dif-

ference between the cost of producing milk in con-

formity with the applicable health regulations of the

market in which sold and the cost of producing milk

which does not comply with such regulations, and (b)

that if price conditions warrant, by such price differ-

ential being less than the difference in cost of production,

producers will abandon the production of market milk to

produce manufacturing milk .While it is true that a con-

tinuation of the process of shifting the method of dis-

posal of the two kinds of milk will eventually restore

the normal price relationship, as expained heretofore

under the heading Relationships between milk prices, the

accomplishment of this restoration is prolonged indefi-

nitely through a continuation of price wars and a result-

ingly continued decline of market milk prices below the

point justified by the existing supply and demand situa-

tion.

Thereafter, the increased output of dairy products in

the local market is felt, in accord with the practical
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working of the law of supply and demand, by a de-

stabilization of prices and the concomitant lowering of

the price of butter, as one of these products; and, fur-

ther, by an increase in the supply of butter that is trans-

ported to interstate markets to receive a price more

favorable than that of the local market. The more fa-

vorable price in interstate markets is obtainable in con-

formity with the fact that the free flow of manufactured

dairy products between markets results in inter-market

price relationships of such nature that the prices of

these products tend to vary between markets only by

the amount of transportation costs from one market to

the next, plus the necessary additional handling charges

other than transportation.

Moreover, the disturbance of the price balance be-

tween fluctuating markets and interstate markets serves,

following the rules of inter-market relationships just

enunciated, to check the importation from the latter

markets to the former of dairy products; since the price

diiferential between the two classes of markets comes

to be less than the cost of intermarket transportation

charges, plus the necessary additional handling charges

other than transportation.

(2) Effect of price fluctuations on interstate mar-

kets. The added influx of butter and pther dairy pro-

ducts into these markets from unstabilized markets ren-

ders an increased supply of such products available for

sale. The principle of intermarket price relationships,

which began to operate in the unstabilized areas as noted

in the foregoing pages, continues to operate on the inter-
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state markets concurrently with the entry of the addi-

tional dairy products; and, resultingly, the price of

butter, and the prices of other dairy products as well,

tend to decline in conformity with the increased supply

so that price levels equivalent to those of the fluctuating

markets, plus the differential of transportation and extra

handling- charges, are reached.

Successively, the lowering of prices of dairy products

conduces to the payment of lower prices for the manu-

facturing milk utilized in the manufacture of these pro-

ducts; a development which moves from the facts that

(a) the prices of butter and other dairy products are

the prime determinants of the price of butterfat, and

(b) that the prices of butterfat in all its uses are de-

terminants of the price of manufacturing milk. The mar-

kedly close relationships, on both national and local

market scales, between the prices of butter and of other

manufactured products and the price of butterfat serves

to demonstrate these facts.

Finally, the lowered price of manufacturing milk re-

sults in a lowered price of market or fluid milk, since

producers can and do shift their method of disposal

of milk to distributors so that the difference in prices

between the two kinds of milk comes to equal the added

cost of preparing market milk for market.

(3) General effect of price fluctuations on all mar-

kets. Thus price cutting on local markets results in (a)

the increase in supply of butter and other dairy products

in the markets throughout the country, and (b) the

decrease in prices paid to producers of manufacturing
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milk and to producers of market milk. The effect of these

local practices on the national market for manufactured

dairy products and upon the price in other markets is

emphasized when these practices occur simultaneously

in many local markets.

The same general effect tends to establish the fact

that the fluid milk price in any given market tends to

influence the fluid milk price in other distant markets

and to influence the price of milk used in manufactured

dairy products in interstate commerce.

V. PROVISIONS OF LICENSE FOR MILK, LOS
ANGELES MILK SHED, LICENSE NO. 17, IS-

SUED NOVEMBER 16, 1933.

A. Prices to be paid producers.

The provisions in regard to prices that are to be paid

producers are found in Exhibit A of the License.

The following table indicates the monthly farm prices

of all milk sold at wholesale, and parity prices for such

milk, during the period January to October, 1933, in-

clusive :

Farm Price of Milk Parity Price of Milk

Month Sold at Whole;sale Sold at Wholesale

January $1.70 $1.93

February 1.55 1.87

March 1.50 1.82

April 1.25 1.80

May 1.35 1.77

June 1.35 1.76

July 1.60 1.86
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August 1.60 1.97

September 1.60 2.08

October 1.65 2.13

Average for ten

months' period 1.52 1.90
\

The following table indicates the dealers' buying prices

f.o.b. city of Class I milk testing 4 percent butterfat,

and the parity prices for such milk, during the period

January to October, 1933, inclusive:

Dealers' buying Parity prices Parity

prices f.o.b. of 4 percent price

city of Class I milk f.o.b per pound
milk testing 4 city of butterfat

Month percent butterfat

January $2.20 $2.68 67.0

February 2.20 2.65 66..2

March 2.20 2.60 65.0

April 1.60 2.60 65.0

May 1.25 2.59 64.8

June 1.81 2.59 64.8

July 1.81 2.71 67.8

August 2.14 2.87 71.8

September 2.21 3.02 75.5

October 2.21 3.04 76.0

Average for

ten months5

period 1.96 2.74 68.4

The farm price of milk sold at wholesale includes

all milk sold at wholesale by farmers, a portion of such

milk being used for distribution and consumption as
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fluid milk, and the remaining portion being used in manu-

facture of dairy products. The dealers' buying prices

f.o.b city for Class I testing 4 percent butterfat are

prices paid for milk which is used, except in case of

surplus over market requirements, for distribution and

consumption as fluid milk.

The dift'erential between the prices paid producers for

all milk sold at wholesale and prices paid producers f.o.b.

city for Class I milk testing 4 per cent butterfat (Grade

A milk and Class I milk are the same, both terms re-

ferring to milk purchased for distribution and con-

sumption as fluid milk) represents, (1) a fair and reason-

able premium to compensate the producer for the addi-

tional costs of producing high quality milk; (2) an al-

lowance to compensate producers for the costs of trans-

porting fluid milk, which is bulky and perishable; and

(3) an allowance to compensate the producer for main-

taining a relatively stable volume of production of high

quality milk somewhat larger than the average daily

volume actually sold as Class I in the market, this

volume in addition to actual average sales being required

to meet daily fluctuations in the sales of fluid milk.

The prices for Class I (or Grade A) milk specified in

the License (45c, 51c, and 61c per pound butterfat in

such milk, depending on the price of butter) are directly

related to the wholesale price of 92-score butter in Los

Angeles. The reasons for so relating the price of Grade

A or Class I milk to the wholesale price of 92-score

butter in Los Angeles, as well as the reasons for fixing

prices somewhat lower than the parity price, are as fol-
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lows: Class I or Grade A milk sold for consumption as

milk must hQ produced under highly sanitary conditions

in accordance with local health regulations. The cost of

producing such milk is therefore substantially higher

than the cost of producing milk used in the manufacture

of butter, cheese, condensed and evaporated milk, and

other manufactured milk products, and a higher price

to the producer of such milk is economically justified.

However, such prices must be maintained in a reason-

able relationship to the prices received by producers of

manufacturing milk. If a price for Class I milk were

fixed at an unreasonably high figure above the prices

received by producers for manufacturing milk, produc-

ers who had formerly produced milk for manufacturing

purposes only would equip their farms for the produc-

tion of high quality milk. This would tend to subject

the fluid milk market to serious pressure through sub-

stantially increasing the market surplus, and would tend

to result in a lower average price for all producers in

the market.

The foregoing considerations and comj^etitive factors

impose imitations upon the prices which may justifiably

be fixed and maintained under the License. The provision

of the License specifying the prices paid to producers

for Class I (or Grade A) milk is of such nature that as

butter prices increase, fluid milk prices also increase,

thereby tending gradually to approach the parity price.

The prices specified in the License for milk used to

produce cream include a reasonable premium over the jl

wholesale price of 92-score butter at Los Angeles to
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compensate the producer for the additional costs in-

curred in producing cream of sufficiently high quality to

meet the requirements of the city health ordinances

specifying the quality requirements for milk used to

produce the cream distributed and consumed in the Los

Angeles Sales Area. The differential between the prices

specified in different counties represents a reasonable

allowance for diiferences in transportation costs between

counties.

The prices specified in the License for milk delivered in

bottles to contracting distributors (except to stores) are

such that the producers of such milk are given a reason-

able premium over the prices received by producers of

bulk market milk to compensate them for the labor cost

incurred in bottling the milk for delivery to distributors.

B. The adjusted base price.

The provision in regard to the computation of the

adjusted base price is found under the heading "Estab-

lishment of Adjusted Base Price" in Exhibit C of the

License.

This provision is necessary in order that all producers

share equitably in the gains to be derived by the classifi-

cation of sales of milk according to use, and to distribute

the surplus burden among all producers, as set forth

hereinafter under the heading "Classification of Salci

and the Market Pool." This provision provides that the

losses engendered in the disposal of the surplus be de-

ducted from the established base price to be paid pro-

ducers.



364 Harry W. Berdie, et al., vs.

(Testimony of E. W. Gaumnitz)

Prior to the Agreement, the members of the associa-

tions of producers handled the entire surplus. Under this

arrangement, non-member producers were able to re-

ceive Class I prices on a substantially larger proportion

of their sales than were those producers who were mem-

bers of associations. Consequently, a minority group

received an advantage to the disadvantage of the ma-

jority of producers supplying the Los Angeles Sales

Area.

The milk price war that prevailed in the Los An-

geles market in July, 1932, is evidence that the surplus

burden of the market must be borne by all producers.

Losses incurred by members of the associations of pro-

ducers at that time operated the surplus plant became so

^severe that in July, 1932, the associations refused to

carry the entire surplus burden and closed the surplus

plant, thus throwing an additional gallonage in excess

of 30,000 gallons of milk upon the market, resulting in

a marked decline in the prices received for milk by both

producers and distributors. As pointed out hereinbe-

fore, such price wars, in addition to causing marked

financial losses on the part of both producers and dis-

tributors, also burden and effect the interstate and

foreign commerce in dairy products.

C. Classification of sales and the market pool.

The foregoing considerations, discussed in connection

with the price schedule, also furnish the justification for

the classification of milk sales in accordance with ulti-

mate use. In addition, the economic fact is that a
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specified quantity of milk retails for a higher price when

sold as Class I (or Grade A) milk (fluid milk) than

when sold as surplus milk (milk used in the manufac-

ture of butter and other manufactured dairy products).

Some surplus production over and above the fluid sales

in the market is inevitable during all seasons of the

year. Moreover, milk production varies from day to

day and from season to season upon individual farms

and for the market as a whole. Sales and consumption

of milk and cream, while varying less from season to

season, nevertheless show marked variation from day tO'

day and also to some extent from season to season. This

variation extends to the individual delivery routes of

each distributor causing "route returns" and "route

shortages." The sales of milk and cream by the various

distributors in the market in relation to each other are

undergoing changes at all times. Under these condi-

tions it is impossible for the individual producer or for

any group of producers to correlate production to the

fluid demand of a particular distributor or of the market

as a whole. So important are these factors that if a

distributor were free to order in advance his require-

ments for Class I milk he would average from 10 to

20 percent surplus. Therefore, it is impossible to avoid

having a limited supply of surplus milk in the market at

all times.

An outlet must be furnished for this surplus milk, and

the burden of the surplus should be distributed fairly

and equitably among the producers. As indicated above,

the distributor must sell his manufactured milk products
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in competition with manufactured milk products gen-

erally. Similarly, cream prices are subject to pressure

from cream shipped in from distant cream producing

areas, the price of which directly affects the prices at

which distributors can sell the cream derived from the

milk of producers in the milk shed.

If all milk were paid for on a flat price basis, the

individual distributor would tend to restrict his pur-

chases to his fluid requirements. A price high enough

to compensate the producer for his relatively high cost

of production would not be sufficient to pay the distribu-

tor for manufacturing butter and other products for sale

under such competitive conditions, and might even en-

courage him to import his cream from beyond the

borders of the milk shed. The burden of the surplus

production would be shifted by the distributor to indi-

vidual producers in a disproportionate manner, the dis-

tributor declining to accept milk from some producers

while taking the entire quantity of others. Under such

circumstances, the prices paid by distributors tend to

become depressed toward the level of butter prices, with-

out regard to quality or cost of production.

Classification of sales of milk in accordance with its

ultimate use, enables the distributor to accept all milk

delivered to him by producers by authorizing payment

for milk used to produce cream and for manufacturing

purposes at prices which are reasonably correlated with

the competitive prices which the distributor must meet.

With sales of milk classified according to ultimate use,

the market pool is required in order that each producer
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may be given a fair proportion of the fluid market. The

price paid to each producer must be based upon the

average sales and usings in the various classes of all

distributors in the market. Othervi^ise, each producer

would be paid according to the actual use made by the

particular distributor to whom his milk was delivered,

which would rarely coincide with the average use of all

distributors in the market.

D. The base surplus plan.

The primary aim of the base surplus plan is to en-

courage production at a uniform level throughout the

year, aiding in bringing about a closer seasonal adjust-

ment of production to market needs. Normally, produc-

tion varies substantially from month to month depending

upon seasonal changes and production conditions, the

normal period of high production being the months of

April, May and June when pasturage is usually abundant.

High production during these months is normally fol-

lowed by correspondingly low production during Septem-

ber, October and November. Consumption a 'so varies

throughout the year but without appreciable relation to

the variation in milk production. The base surplus plan

provides an incentive to producers to keep their produc-

tion at a uniform level throughout the year and com-

pensates them for making the necessary adjustment, to

the end that the market may be assured at all times of

an adequate supply of milk suitable for fluid consump-

tion. The estabHshed base assigned to each producer is

related to the quantity of milk produced by him during

the normally low production months.
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At the same time, l)y assigning to each producer a

definite production quota representing the amount of

mi^k for which he will be paid at the higher blended

price, an equitable relation among producers is main-

tained. Each producer is given his fair share of the

fluid market, represented by his established base, while

the surplus production of each producer over and above

his base is paid for at the surplus price. If the producer

allows his average production to fall substantially below

his base, his base will be adjusted downward.

Experience shows that this plan tends to accomplish

the desired end. The fluctuation in production from

month to month becomes less and less pronounced.

The classified price plan and the base surplus plan

have also been in successful operation for a number of

years in the following markets: Chicago, Philadelphia,

Baltimore, Washington, Milwaukee and Detroit. The

plan provided for in the License for the stabilization of

the fluid milk market, the assurance to producers of a

fair price for milk, and the securing of a uniform price

to all producers by requiring all producers to bear their

fair share of the surplus burden is thus not new or

untried. The essential features of this plan have been

incorporated in voluntary agreements entered into by

associations of producers in many of the principal metro-

politan areas during the past ten years. Such voluntary

methods have not heretofore proved entirely successful

for the reason that producers and distributors who did

not voluntarily agree to the plan and were free to operate

on an unrestricted basis undermined the position in the
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market of producers and distributors who were bound

by the plan. It is of the essence of any plan for stabiliza-

tion of the market in any milk shed that all producers

and distributors supplying or distributing milk to such

milk shed participate therein and be bound thereby.

E. The minimum wholesale, resale and retail price

schedule.

The License provides for a schedule of minimum re-

sale and retail prices. In certain cases, the establish-

ment of such minimum wholesale prices is necessary

(1) to eliminate unreasonable price cutting which tends

to lower the prices received by producers of fluid milk

and in some cases to endanger the supply of milk needed

to meet fluid requirements; and (2) to place all distribu-

tors and producers on an equitable, comparable 1)asis.

The inclusion of the minimum price schedule in the

License tends to prevent unreasonable price cutting,

which is often resorted to by some distributors in order

to secure a large volume of business in the hope of re-

covering the losses so engendered at some future time.

Such unreasonable price cutting tends to demoralize the

market and make impossible the maintenance of the fixed

producer price, operating to the disadvantage of pro-

ducers and distributors generally, and may in some cases

endanger the milk supply by forcing out of business

some producers and distributors necessary to supply

normal fluid milk requirements. However, while the

establishment of a schedule of minimum resale prices

tends to eliminate unreasonable price cutting, it does not
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prevent efficient distributors from selling at margins con-

siderably below those prevailing among the less efficient

distributors. The establishment of minimum resale

prices therefore tends to bring about more efficient dis-

tribution of milk.

As was pointed out hereinabove, price wars, extensive

price cutting, and other methods of destructive competi-

tion had resulted in a decidedly unstablized price struc-

ture in the Los Angeles Milk Market prior to the issu-

ance of the License. Therefore, in order to eliminate

such methods of destructive competition and to thereby

stabilize the price structure in the Los Angeles Milk

Market, it was necessary to establish the minimum

wholesale, resale and retail price schedule. The prices

so established allowed distributors to realize practically

the same margins that prevailed prior to the issuance of

the License.

VL The Provisions of License for Milk, Los

Angeles, Sales Area, License No. 57, Issued May

31, 1934.

The License is designed to accomplish the following

purposes

:

(1) To fix a fair and reasonable price which pro-

ducers of milk shall receive for milk sold by them and to

insure the receipt of such price by them. Inasmuch as

milk sold by distributors for consumption as whole milk

commands a higher price on the market than milk sold

in the form of cream, which in turn commands a higher

price than milk sold in the form of butter or other manu-
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factured products, said License classifies milk in accord-

ance with the several uses made thereof and fixes a

price to be paid to producers for each of the several use

classifications depending upon the tiltimate use actually

made of such milk. The fixation of prices upon the basis

of use made of milk by distributors benefits all distribu-

tors, since it permits them to pay a price for their milk

which is correlated with the price received by them for

such milk in the form in which it is sold. The price

for each class of milk, fixed by said License, complies

with the provisions of the Act in that it approaches the

parity price of milk as defined by the Act, insofar as

the current consumptive demand for milk in the Los

Angeles Sales Area and the country at large permits.

(2) To assure to all producers a uniform price for

their milk, irrespective of the actual use of such milk

made by the particular distributor whom each producer

supplies. Because of the provisions in said License,

classifying the prices of milk purchased from producers

on the basis of the ultimate use actually made of such

milk by distributors, producers supplying an equal

quantity of milk of the same quality to dififerent dis-

tributors, would receive different prices for their milk

if each distributor were to pay the producer supplying

him on the basis of his individual use of milk. In order

to avoid this inequitable result, and at the same time to

require each distributor to pay for milk purchased by

him only at prices deteiTnined on the basis of the actual

use made of such milk by him, the License provides for

an equalization pool which operates as follows: Each
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distributor is required to report monthly the actual uses

made by him of all milk purchased by him from pro-

ducers. The average value per hundredweight of milk

purchased by all distributors (on the basis of the use

of such milk by all distributors) is then determined by

dividing the total purchase price owing from distributors

by the total quantity of milk purchased by them. The

License requires each distributor to pay to producers

supplying him with milk, on the basis of such average

price. This results in requiring certain distributors to

pay more for milk purchased by them than the use value

of such milk to them, whereas other distributors pay

less for the milk purchased by them than its use value

to them. The License, therefore, further provides for

an adjustment account whereby payments for milk by

distributors are equalized on the basis of the actual use

value to each distributor of the milk purchased by him.

Thus each distributor, the value of whose milk (based

upon his use thereof) is not as great as the average value

of all milk used in the market (based upon the average

use thereof by all distributors) is reimbursed by pay-

ments from other distributors, the value of whose milk

(based upon their use thereof) is in excess of the aver-

age value of all milk used in the market.

(3) To eliminate unreasonable price cutting wliich

tends to demoralize the milk market. The economic de-

pression has reduced the consumptive demand for milk.

Distributors in an effort to secure for themselves a larger

share of the market, have resorted to cutting the resale

price of milk, making impossible the maintenance of a
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fixed price to producers and thereby reducing the price

paid producers for milk.

A. Cost of milk to distributors.

According to the provisions of the License, distril tu-

tors are required to pay the following prices per pound

of butterfat contained in milk purchased from producers,

delivered f.o.b. distributor's plant in the Los Angeles

Sales Area:

Class I—55 cents.

Class II—The average price per pound of 92 -score

butter at wholesale in the Los Angeles Market as

reported by the United States Department of Agri-

culture for the delivery period during which such

milk is purchased, plus 40 percent of such amount,

plus 12 cents.

Class III—The average price per pound of 92-

score butter at wholesale in the Los Angeles Market

as reported by the United States Department of

Agriculture for the delivery period during which

such milk is purchased, plus 40 percent of such

amount, plus 6 cents.

Class IV—The average price per pound of 92-

score butter at wholesale in the Los Angeles Mar-

ket as reported by the United States Department

of Agriculture for the delivery period durin;^ whi^h

such milk is purchased, plus or minus, as the case

may be, ^ cents for each one cent that such price

is above or below 25 cents, plus 4 cents.
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The term "delivery period" means the period from the

first to, and including, the last day of each month.

Class I milk means all milk sold or distributed by

distributors as whole milk for consumption in the Los

Angeles Sales Area.

Class II milk means all milk used by distributors to

produce cream for sale or distribution by distributors

as cream for consumption in the Los Angeles Sales

Area.

Class III milk means all milk sold or used by distribu-

tors to produce ice cream and/or ice cream mix, for con-

sumption in the Los Angeles Sales Area.

Class IV milk means the quantity of milk purchased,

sold, used or distributed by distributors in excess of

Class I, Class II and Class III milk.

The price set for Class I milk of $2.20 per hundred-

weight of 4 percent milk (or 55 cents per pound of

butterfat) is somewhat lower than the June, 1934 parity

price of $3.07 per hundredweight of Class I milk. The

prices as set in the License tend to sustain and raise

prices received by producers supplying milk to the Los

Angeles market towards parity levels. However, there are

certain economic considerations which impose limita-

tions on the prices which may justifiably be set and

maintained, thereby preventing an immediate increase in

prices tO' the parity level.

Class I milk sold for consumption as milk must be

produced under highly sanitary conditions in accordance
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with local health regulations. The cost of producing such

milk is therefore substantially higher than the cost of

producing milk used in the manufacture of butter, cheese,

condensed and evaporated milk, and other manufactured

milk products, and a higher price to the producer of

such milk is economically justified. However, such prices

must be maintained in a reasonable relationship to the

prices received by producers of manufacturing milk. If

a price for Class I milk were fixed at an unreasonably

high figxire above the prices received by producers for

manufacturing milk, producers who had formerly pro-

duced milk for only manufacturing purposes would equip

their farms for the production of high quality milk. This

would tend to subject the fluid market to serious pres-

sure through substantially increasing the market surplus,

and would tend to result in a lower average price for all

producers in the market.

The average prices paid producers in California for

milk purchased by condenseries during 1933 and during

the first five months of 1934, respectively, were as fol-

lows:

$0.95 per hundredweight1933 $0.95

First five months of

1934 .95

January .80

February .98

March 1.04

April .96

May .97
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The differential between the above prices and the price

provided in the License for Class I milk represents ( 1 ) a

fair and reasonable premium to compensate the producer

for the additional costs of producing high quality milk, and

(2) an allowance to compensate producers for the higher

costs of transporting fluid milk, which is bulky and

perishable, and (3) an allowance to compensate the pro-

ducer for maintaining a relatively stable volume of pro-

duction of high quality milk somewhat larger than the

average volume actually sold as Class I milk in the mar-

ket, this volume in addition to actual average sales

being required to meet daily fluctuations in the demand

for fluid milk. The price for Class I milk provided in the

License is higher than that prevailing before the License

was put into efl^ect. The License was necessary in order

to maintain higher prices, and to provide the machinery

for further increasing such prices when economic con-

ditions warrant such increases.

The Class II price applies to milk used by distributors

to produce cream for consumption as cream, and is re-

lated directly to the wholesale price of 92-score butter

at Los Angeles. The market for such milk, derived from

the excess milk of local producers over and above the

Class I requirements of the market, is subject to pres-

sure from distant cream producing areas; for the cream

equivalent of milk used to produce cream, by reason of

its lesser bulk, can be profitably shipped into the Sales

Area from distant producing areas. In order to main-

tain a reasonable share of the cream market for local

producers, it is essential that the Class II price be main-
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tained at a level not unreasonably high in relation to

the prices at which cream supplied by distant cream pro-

ducing areas is available in the Sales Area. The prices

received for cream in distant producing areas depend

upon the prices of manufactured dairy products. Due to

the fact that these products are readily storable and

transportable, the price of milk for manufacturing pur-

poses is set by national supply and demand factors out-

side of the scope of the Los Angeles License. It be-

comes necessary, therefore, to maintain Class II prices

in the Los Angeles area in relationship with the price ob-

tained by producers of manufacturing milk. Since the

production and price of manufactured dairy products

vary seasonally, it is necessary to allow Class II prices

to vary rather than to be fixed throughout the year.

By the formula method of computation, changes in the

Class II prices are allowed in relationship to the price

of manufactured products. In addition to the foregoing,

the Class II price specified in the License allows the

producer reasonable compensation for producing milk

of a sufficiently high quality to meet the health require-

ments for cream in the Los Angeles Sales Area.

The prices of Class III milk, which is the milk used

to produce ice cream and/or ice cream mix, and Class

IV milk, which is the milk in excess of Class I, Class

II and Class III sales in the market, are also related

directly to the price of butter, since the manufactured

products derived from such excess milk must be sold

in direct competition with butter and other manufactured

products, the prices of which are determined by national
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supply and demand forces (due to the fact that such

manufactured products are readily storable and trans-

portable) outside of the scope of the License.

The foregoing considerations and competitive factors

impose limitations upon the prices which may justifiably

be fixed and maintained under the License. As prices of

dairy products rise generally, the prices for Class I,

Class II, Class III and Class IV milk will be increased

and will further tend gradually to approach the parity

price.

B. The minimum resale price schedule.

The necessity for including this schedule in the License

has already been discussed in connection with License

No. 17.

The resale prices specified in this License are reason-

able, since (1) the margin between the prices received

by the producer and the price paid by the consumer is

materially lower than the actual margin prevailing in

the Los Angeles Sales Area, and (2) the License pro-

vides that the schedule of minimum resale prices may

be revised, provided it is shown that such prices are

higher than is necessary to maintain the prices to pro-

ducers.

The following table indicates the margin between

prices received by producers and prices paid by con-

sumers under the provisions of the minimum resale

price schedule.
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Minimum Resale Prices

Retail Margin
Wholesale Price to Wagon Price to (Farmer to

Distribu- Price Venders Price Farmers consumer)
tion Unit (cents) (cents) (cents) (cents) (cents)

.lilk 4.0%
Half pint 3 2 1.2 1.8whol

1/3 quart 4 3 1.6 2.4 vvhol

Pint 5 4 6 2.4 3.6

Quart 8 6.5 9 4.7 4.3

Gallon 26 23 18.9 7.9 whol

The margins between prices received by producers and

prices paid by consumers for milk, as prevailing in May,

1934 (prior to the License) and July, 1934, were as

follows

:

May, 1934
Retail

Wholesale Price to Wagon Price to Margin (Farmer
Distribution Price Venders Price Farmers to Consumer)

Unit (cents) (cents) (cents) (cents) (cents)

Milk 4.0%

Half pint 1.1

Pint 2.2

Quart 6 8 10 4.4 5.6

Gallon 23

July, 1934

17.6 5.4 whol

Milk 4.0%

Half pint — — 1.2

Pint 2.4

Quart 8 9 11 4.7 6.3

Gallon 27.5-32 19.0 8 5-13.0 whol

The amount by which distributors* margins under the

schedule of minimum resale prices in the License are
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below those actually prevailing in the Los Angeles market

for July, 1934, is thus 2.0 cents per quart.

C. The classified price plan and the market pool.

(1) The adjustment features of the License.

The necessity for the classification of milk according

to ultimate use and the requirement that each producer

be paid upon the average sales and usings in the various

classes of all distributors in the market has already been

pointed out in connection with License No. 17. The re-

quirement of this License that each producer be paid

upon the basis of the average using of the entire market

necessarily leads to further provisions relating to adjust-

ments as between distributors. The adjustment features

included in License No. 57 (see Exhibit A, Section B)

are designed, with respect to the cost of milk to distribu-

tors, (1) to insure that Class I milk be drawn from

sources nearest the market, thus effecting economics

which will accrue to the benefit of producers; (2) to

allow reasonable charges which will reflect the cost of

transporting milk to the market, and (3 to prevent the

use of unreasonable country station charges which couM

offset the benefits to producers of the price features of

the License. These features of the License provide,

moreover, with respect to equity among producers, (1)

that the advantage of location of individual producers

shall be recognized, and (2) that the economics men-

tioned above shall be reflected through the blended price

for delivered bases.

(2) Classification and the market pool as applied to

producer-distributors.
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The various provisions of the License are designed to

treat all distributors and all producers in as equitable a

manner as possible, therefore, the functions of production

and distribution must be thought out separately, and

where they are combined, special treatment must be pro-

vided in order to maintain this equality.

Each distributor who is also a producer is required to

report to the Market Administrator the sales which rep-

resent his own production as well as the sales which

represent the production of other producers. Such a dis-

tributor is exempt as to each delivery period (except the

first three full delivery periods during which he sells or

delivers milk as a new producer) from equalization ad-

justments if he handles only milk produced by himself

and does not sell his surplus milk to other distributors

or to manufacturing plants. The exemption is limited

to an average daily volume of sales up to and including

20 pounds of butterfat, which amount is to be adjusted

from time to time by the Market Administrator so as to

approximate the average amount of Class I and Class II

milk handled per retail route by all distributors in the

Los Angeles Sales Area.

It is necessary to include in the market pool distribu-

tors who are also producers, because ( 1 ) if they were not

included, it would give such distributors an advantage

over other distributors, and/or (2) it would give such

distributors, as producers, an advantage over other pro-

ducers. This would be true because such a distributor

would seek to dispose of his entire supply as Class I

milk, which would result in either a higher price to him-
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self as a producer or a wider margin to himself as a

distributor. Distributors of this type handle a substan-

tial proportion of the milk distributed in the Los An-

geles Sales Area and if such distributors are given an

advantage in the market, there will be a tendency for

them to increase in numbers and in volume of business

in the Sales Area. This would result in a tendency for

additional producers to enter into the distribution of

milk or additional distributors to enter into the produc-

tion of milk in order to gain a similar advantage either

as producers or as distributors. The surplus burden of

the market, therefore, would be weakened accordingly.

The exemption granted distributors under the above

conditions is for the purpose of reducing administrative

difficulties insofar as possible, because the cost of operat-

ing the market pool and collecting and disbursing the

adjustment funds per unit of volume is relatively large

on small accounts.

D. The base surplus plan^.

The necessity for an explanation of the base surplus

plan, which is also included in License No. 57, has al-

ready been stated in connection with License No. 17.

VIL The Provisions of the Amendment to Li-

cense No. 57 Effective August 22, 1934.

By an amendment to License No. 57, effective August

22, the price of Class I milk has been increased from 55

cents to 61 cents per pound butterfat. The increase is

justifiable on the basis (1) that the prices of other dairy

products, especially butter, have increased markedly since
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License No. 57 was issued, and (2) wide-spread drought

has sharply curtailed feed supplies, thereby increasing

the cost of production of milk, especially in the Los An-

geles Area, since most of the dairy farms in this area

are highly specialized and most of the feed for dairy

c^ows is purchased.

The minimum resale price schedule has been revised

somewhat, but since the margins under the revised sched-

ule and the schedule previously obtaining are practically

the same, the justification set forth above is satisfactory.

The following table indicates the margin between

prices received by producers and prices paid by con-

sumers under the provisions of the original minimum

resale price schedule:

Minimum Resale Prices

Retail

Wholesale Price to Wagon Price to Margin (Farmers
Distribution Price Venders Price Farmers to Consumer)

Unit (cents) (cents) (cents) (cents) (cents)

Milk 4.0%

Half pint 3 2 L2 l.Swhol.

1/3 pint 4 3 1.6 2.4 whol.

Pint 5 4 6 2.4 3.6

Quart 8 6.S 9 4.7 4.3

Gallon 26 23 ....- 18.9 7.9 whol.

The following table indicates the margin between the

prices received by producers and the prices paid by con-

sumers according to the amended minimum resale price

schedule

:
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Minimum Resale Prices

Retail

Wholesale Price to Wagon Price to Margin (Farmer

Distribution Price Venders Price Farmer to Consumer)
Unit (cents) (cents) (cents) (cents) (cents)

Milk 4.0%

Half pint 3.0 2.0 1.3 1.7 Ws.

Pint 5.0 4.0 6.0 2.6 3.4

Quart 8.5 7.0 9.5 5.2 4.3

Gallon 29.0 25.0 21.0 8.0 Ws.

STIPULATION OF COUNSEL

We agree that the foregoing narrative is a true and

correct description and transcript in narrative form of

all the evidence introduced at the hearing for the pre-

liminary injunction and upon the motions to vacate and

dissolve the preliminary injunction and to dismiss the

proceeding in the above-entitled cause; the lodgment of

said statenient in the office of the Clerk and the notifica-

tion to the appellees of such lodgment are hereby waived.

This day of October, 1934.

Lewis D. Colli ngs

Edward W. Selby

H. C. Johnston

by L. D. CoLLiNGS

Solicitors for Plaintiffs.

Peirson M. Hall

Peirson M. Hall,

United States Attorney for the Southern

District of California.
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Clyde Thomas

Clyde Thomas,

Asst. United States Attorney

Mac Asbill

Mac Asbill

Special Assistant to the Attorney

General.

E. H. Whitcombe

E. H. Whitcombe

Ferrand & Slosson

Ferrand & Slosson,

Attorneys for Defendants.

ORDER APPROVING NARRATIVE STATEMENT
OF THE EVIDENCE

The foregoing narrative statement is hereby approved

and ordered filed as a part of the record for the purpose

of the appeal herein, same being the narrative statement

referred to in the stipulation and transcript of record

herein filed by counsel.

This 30th day of October, 1934.

Geo Cosgrave

United States District Judge.

[Endorsed] : Filed Oct 30, 1934 R. S. Zimmerman,

Clerk. By Francis E. Cross, Deputy Clerk.
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No. 144-C-Eq.

STIPULATION
It is herel)y stipulated by and 1)etween the parties to

the above-entitled action that in preparing the record for

appeal in said action the endorsements on all papers filed

in the Clerk's office may be omitted with the exception of

the filing endorsement of the Clerk, and that the title

of court and cause may be eliminated from each paper

filed, substituting therefor the words ''title of court and

cause" except on the Bill of Complaint, the order or de-

cree of the court for preliminary injunction, and petition

for appeal.

Dated: October 31, 1934.

Lewis D. Collings

Edward M. Selby

H. C. Johnston
by Lewis D. Collings

Attorneys for Plaintiffs.

Peirson M. Hall

Peirson M. Hall,

United States Attorney for the Southern

District of California.

Clyde Thomas
Clyde Thomas,

Asst. United States Attorney

E. H. Whitcombe

E. H. Whitcombe
Ferrand & Slosson

Ferrand & Slosson,

Attorneys for Defendants.

[Endorsed] : Filed Nov 1, 1934 R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.
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No. 144X-Eq.

ORDER ALLOWING ATTACHMENT OF COPY OF
EXHIBIT TO PRINTED RECORD

Good cause appearing therefor, on motion of Peirson

M. Hall, United States Attorney for the Southern Dis-

trict of California, and Clyde Thomas, Assistant United

States Attorney for said district, it is hereby ordered that

in the preparation of the record on appeal now being per-

fected from the preliminary injunction and order deny-

ing motion to dissolve the same, that Exhibit *'A" of the

original Bill of Complaint, being License No. 57 and Mar-

keting Agreement, need not be printed but that the Gov-

ernment pamphlet publication thereof may be inserted in

the printed transcript of record.

Dated: Oct. 31, 1934.

Geo. Cosgrave

United States District Judge,

The above order is hereby consented to.

Curtis D. Wilbur

United States Circuit Judge for the Ninth Circuit.

(Endorsed) : Filed Nov 5—1934. R. S. Zimmer-

man, Clerk, by Edmund L. Smith, Deputy Clerk.
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IN EQUITY
No. 144-C

STIPULATION IN LIEU OF PRAECIPE

It is hereby stipulated by and between counsel for the

respective parties hereto that the transcript of record on

appeal to the United States Circuit Court of Appeals

herein shall consist of the following-:

1. Bill of Complaint filed on January 11, 1934, with

exhibits thereto.

2. Motion for leave to file supplemental bill of com-

plaint and notice of motion.

2-a. Minute Order of September 4, 1934.

3. Order to show cause and restraining order dated

and filed August 9, 1934.

4. Supplemental bill of complaint with exhibits

thereto.

5. Motion of Los Angeles Milk Industry Board,

Richard Cronshey, William Corbett, David P. Howells,

Geo. A. Cameron, F. A. Lucas, Earl Maharg, A. G.

Marcus, M. H. Adamson, T. E. Day, W. H. Stabler,

Max Beuchert, C. W. Hibbert, W. J. Kuhrt, George E.

Piatt, A. M. McOmie, T. H. Brice, T. M. Erwin, A. R.

Read, R. C. Perkins and Ross Weaver, for an order dis-

missing the proceeding and notice of motion filed Augxist

28, 1934.

6. Motion of Milk Producers, Inc., for an order dis-

missing the proceeding and notice of motion filed, August

28, 1934.
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7. Motion of Harry W. Berdie for an order dis-

missing the proceeding and notice of motion filed August

29, 1934.

8. Objections of defendants, Anders Larson, H. C.

Darger and Peirson M. Hall, filed September 1, 1934,

to application of plaintiffs for a preliminary injunction

and for leave to file supplemental bill of complaint.

9. Ruling of court on motions to vacate temporary

restraining order, objections to allowance of supplemental

bill of complaint and to dismiss proceedings filed Sep-

tember 7, 1934.

10. Preliminary injunction signed and filed on Sep-

tember 20, 1934.

11. Objections under Rule 44 to form of preliminary

injunction.

12. Motion to dissolve preliminary injunction filed

September 25, 1934, with notice of motion.

13. Motion to dismiss proceeding filed September 25,

1934, and notice of motion.

14. Minute Orders of October 1, 1934, and October 3,

1934, overruling motions to vacate preliminary injunction

and to dismiss proceedings with exception to said orders.

15. Order amending Minute Order of October 3, 1934.

16. Petition for appeal.

17. Assignment of Errors.

18. Order allowing appeal.

19. Narrative statement of the evidence, stipulation of

counsel, and order approving same.

20. Citation on appeal.
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21. Order of court allowing insertion of License No.

17 in printed Transcript of Record.

22. This stipulation.

Dated: This 31st day of October, 1934.

Lewis D. Collings

Edward M. Selby

H. C. Johnston

by Lewis D. Collings

Solicitors for Appellees.

Peirson M. Hall,

Peirson M. Hall,

United States Attorney for the Southern

District of California.

1

Clyde Thomas

Clyde Thomas,

Assistant United States Attorney.

Mac Asbill

Mac Asbill,

Special Assistant to the Attorney General.

E. H. Whitcombe

E. H. Whitcombe

Farrand & Slosson

Farrand & Slosson,

Attorneys for Defendants.

[Endorsed] : Filed Nov. 1, 1934. R. S. Zimmerman,

Clerk. By L. Wayne Thomas, Deputy Clerk.
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CLERK'S CERTIFICATE

I, R. S. Zimmerman, Clerk of the United States Dis-

trict Court for the Southern District of CaHfornia, do

hereby certify the foregoing volume containing pages,

numbered 1 to , inclusive, to be the Transcript of

Record in the above entitled cause, as printed by the

Appellant and presented to me for comparison and cer-

tification, and that the same has been compared and

corrected by me, and contains full, true and correct

copies of:

Citation on Appeal.

Bill of Complaint with Exhibits.

Notice of Motion to File Supplemental Bill of Com-

plaint.

Motion for Leave to File Supplemental Bill of Com-

plaint.

Minute Order of September 4, 1934.

Supplemental Bill of Complaint With Exhibits (Omit-

ting Exhibits A and B Which appear in Original

Bill).

Order to Show Cause and Restraining Order.

Motion of Los Angeles Milk Industry Board, et al.,

for Order Dismissing Proceedings.

Motion of Milk Producers, Inc., for Order Dismissing

Proceedings.

Motion of Harry W. Berdie for Order Dismissing Pro-

ceedings.

Objections of Defendants Anders Larson, et al., to

Application for Preliminary Injunction.

Ruling of Court on Motions to Vacate Temporary

Restraining Order, etc.
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Preliminary Injunction.

Objections Under Rule 44 to Form of Preliminary

Injunction.

Motion to Dissolve Preliminary Injunction.

Motion to Dismiss Proceedings.

Minute Orders (2) Overruling Motions to Vacate Pre-

liminary Injunction and to Dismiss Proceedings,

With Exceptions Thereto

Order Amending Order of October 3rd, 1934.

Petition for Appeal.

Assignment of Errors.

Order Allowing Appeal.

Narrative Statement of Evidence, Stipulation of Coun-

sel, and Order Approving Same.

Stipulation Re: Diminution of Record.

Order of Court Allowing Substitution of License 17

(Printed Pamphlet) in Record.

Stipulation in Lieu of Praecipe.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of the District Court of the United

States, for the Southern District of California, Central

Division, this day of , in the year of

our Lord One Thousand Nine LIundred Thirty-Four, and

of our Independence, the One Hundred and Fifty-ninth.

(Seal) R. S. Zimmerman,

Clerk of the District Court of the United

States, in and for the Southern District

of California.

By _ :

Deputy Clerk.
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STATEMENT OF THE CA3E

The orders appealed from

This is an appeal from interlocutory orders en-

tered on September 20, October 1, and October 3,

1934, by the District Court for the Southern Dis-

trict of California. The order entered September

20, 1934, temporarily enjoined appellants (defend-

ants below) from enforcing or attempting to en-

force as against the appellees, the Agricultural Ad-

justment Act (Title 7, U. S. C, Ch. 26) and two

Milk Licenses issued by the Secretary of Agricul-

ture, pursuant to section 8 (3) of that Act, and
(1)



from making any of the demands and committing

any of the acts with relation to the appellees com-

plained of in the original and supplemental bill of

complaint (R. 254-260). The orders of October 1

and October 3, 1934, denied appellants' motions to

dismiss appellees ' original and supplemental bill of

complaint and to vacate the temporary injunction

entered September 20 as aforesaid (R. 270-273).

Sections of the Act here involved

The provisions of the Agricultural Adjustment
Act here involved are as follows

:

Declaratiox of Emeegency

That the present acute economic emer-

gency being in part the consequence of a

severe and increasing disparity between the

prices of agricultural and other commodities,

which disparity has largely destroyed the

purchasing power of farmers for industrial

products, has broken down the orderly ex-

change of commodities, and has seriously

impaired the agricultural assets supporting

the national credit structure, it is hereby de-

clared that these conditions in the basic

industry of agriculture have affected trans-

actions in agricultural commodities with a

national public interest, have burdened and

obstructed the normal currents of commerce
in such commodities, and render imperative

the immediate enactment of title I of this.

Act.



This language is immediately followed by a

''Declaration of Policy" contained in section 2 of

the Act. Briefly stated, this section declares it to

be the policy of Congress (with certain stated limi-

tations) to restore the farmers to purchasing power

which they enjoyed in what the Act called the "base

period", defined as August, 1909-July, 1914.

Three different methods for carrying out the de-

clared policy are provided in section 8 of the Act,

which reads in part as follows

:

Sec. 8. In order to effectuate the declared

policy, the Secretary of Agriculture shall

have power

—

(1) To provide for reduction in the acre-

age or reduction in the production for mar-

ket, or both, of any basic agricultural com-

modity, through agreements with producers

or by other voluntary methods, and to pro-

vide for rental or benefit payments in con-

nection therewith or upon that part of the

production of any basic agricultural com-

modity required for domestic consumption,

in such amounts as the Secretary deems fair

and reasonable, to be paid out of any moneys
available for such payments. Under reg-

ulations of the Secretary of Agriculture re-

quiring adequate facilities for the storage of

any nonperishable agricultural commodity
on the farm, inspection and measurement of

any such commodity so stored, and the lock-

ing and sealing thereof, and such other reg-

ulations as may be prescribed by the Secre-

tary of Agriculture for the protection of



such commodity and for the marketing

thereof, a reasonable percentage of any bene-

fit payment may be advanced on any such

commodity so stored. In any such case,

such deductiim may be made from the amount
of the benefit payment as the Secretary of

Agriculture determines will reasonably com-

pensate for the cost of inspection and seal-

ing, but no deduction may be made for

interest.

(2) After due notice and opportunity for

hearing, to enter into marketing agree-

ments with processors, producers, associa-

tions of producers, and others engaged in the

handling of any agricultural commodity or

product thereof, in the current of or in com-

petition with, or so as to burden, obstruct, or

in any Avay affect interstate or foreign com-

merce.' The making of any such agree-

ment shall not be held to be in violation of

any of the antitrust laws of the United

States, and any such agreements shall be

deemed to be lawful ; Provided, That no such

agreement shall remain in force after the

termination of this Act. For the purpose

of carrying out any such agreement the par-

^ First sentence as amended by Public, No. 152, 73d Con-

gress, approved April 7, 1934. As originally enacted this

sentence read :
" To enter into marketing agreements with

processors, associations of producers, and others engaged in

the handling, in the current of interstate or foreign com-

merce of any agricultural commodity or product thereof,

after due notice and opportunity for hearing to interested

parties."



5

ties thereto shall be eligible for loans from

the Reconstruction Finance Corporation

under section 5 of the Reconstruction Fi-

nance Corporation Act. Such loans shall

not be in excess of such amounts as may be

authorized by the agreements.

(3) To issue licenses permitting proces-

sors, associations of producers, and others

to engage in the handling, in the current of

interstate or foreign commerce, of any agri-

cultural commodity or product thereof, or

any competing commodity or product there-

of. Such licenses shall be subject to such

terms and conditions, not in conflict with

existing Acts of Congress or regulations pur-

suant thereto, as may be necessary to elimi-

nate unfair practices or charges that prevent

or tend to prevent the effectuation of the de-

clared policy and the restoration of normal
economic conditions in the marketing of such

commodities or products and the financing

thereof. The Secretary of Agriculture may
suspend or revoke any such license, after due
notice and opportunity for hearing, for vio-

lations of the terms or conditions thereof.

Any order of the Secretary suspending or

revoking any such license shall be final if in

accordance with law. Any such person en-

gaged in such handling without a license as

required by the Secretary under this section

shall be subject to a fine of not more than
$1,000 for each day during which the viola-

tion continues.



The only provision of the Act involved in this

case is section 8 (3).

The Los Angeles Milk Licenses

Pursuant to section 8 (3) of the Act, a License

for Milk, Los Angeles Milk Shed, License No. 17,

was issued by the Secretary of Agriculture on

November 16, 1933 (pp. 44 et seq. of printed

pamphlet following R. 32). This License was

terminated by the Secretary pursuant to its terms

on May 31, 1934 (R. 88), and at the same time the

Secretary issued a License for Milk, Los Angeles,

California, Sales Area, License No. 57, which has

been in effect continuously since that date (R. 116-

150).

Both Licenses are blanket Licenses and license

all distribufors engaged in distributing milk for

consumption in the Los Angeles Sales Area to en-

gage in business upon the terms and conditions

therein provided (p. 47 of printed pamphlet fol-

lowing R. 32; R. 118). The Licenses require every

distributor in the Los Angeles Sales Area to pay

producers for their milk the minimum prices fixed

in the License, and also fix a schedule of minimum

resale prices below which distributors are forbid-

den to sell milk or cream at retail. All other pro-

visions of the Licenses are merely a part of a

plan to insure that producers shall receive fair

prices for their milk. The appellees were for-

merly engaged in the distribution of milk and



cream for consumption in the Los Angeles Sales

Area (R. 21, 94) and as such were licensed under

both Licenses. The second License, issued on May
31, 1934, provides, among other things, that the

failure of a distributor to fulfill all of his obliga-

tions under the original License shall constitute a

violation of the second License (R. 123).

Appellant Berdie since February 26, 1934, has

not been in the employ or connected Avith the Agri-

cultural Adjustment Administration, United

States Department of Agriculture (R. 296). The

appellant Milk Producers, Inc.' is a corporation

whose functions and duties under License No. 17

were to receive all milk in excess of the daily re-

quirements for fluid consumption in Los Angeles,

and to manufacture and dispose of this surplus

milk in the form of manufactured dairy products

(pp. 76-78 of printed pamphlet following R. 32).

Its function in this capacity ceased with the termi-

nation of License No. 17. Appellants Cronshey,

Corbett, Howells, Cameron, Lucas, Maharg, Mar-

cus, Adamson, Day, Stabler, Buechert, Hibbert,

Kuhrt, Piatt, McOmie, Brice, Erwin, Read, Perk-

ins and Weaver are members of the Los Angeles

Milk Industry Board organized pursuant to Li-

cense No. 17 (R. 5-7) and likewise have no official

^ Milk Producers, Inc. is the successor to Producers Arbi-

tration Committee, Inc., and all references in License No. 17

to Producers Arbitration Committee, Inc., are applicable to

Milk Producers, Inc.
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<^onnection with License No. 57 now in force. Ap-

pellant Larsen is in charge of the Los Angeles of-

fice of the Field InA^estigation Section, Agricultural

Adjustment Administration, United States De-

partment of Agriculture and as such investigates

violations of the Agricultural Adjustment Act and

reports the same to the Department of Agriculture

at Washington, D. C. (R. 304). Appellant Darger

is the Market Administrator appointed by the Sec-

retary to supervise the operation of License No. 57

(R. 59). Appellant Hall is the United States

Attorney for the Southern District of California

(R. 59).

Appellants' present status with respect to the licenses

By virtue of the authority vested in him by sec-

lion 8 (3) of the Act, and after full compliance

with the procedure provided for in General Regu-

lations, Agricultural Adjustment Administration,

Series 3, as amended, the Secretary of Agriculture,

on July 28, 1934, found that appellees had violated

License No. 17 in several respects and revoked the

licenses of each of the appellees under License No.

57 (R. 151-170, 172-191, 193-213, 214-233).

On or about the effective date of the Orders of

the Secretary of Agriculture revoking appellees'

licenses, each of the appellees transferred to other

'persons or corporations that portion of their re-

spective businesses having to do with the distribu-

tion, marketing, and handling of milk as distribu-
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tors in the Los Angeles Sales Area and have not

since such date engaged in the business of distrib-

uting milk in this area (R. 284, 287, 288-289, 290).

Theory of bill of complaint

Both the original and the supplemental bill of

complaint alleged that the Agricultural Adjust-

ment Act and the Los Angeles Milk Licenses are

either unconstitutional and void or inapplicable to

appellees and their businesses (R. 29-31, 104-108).

The original bill was filed on Jaiuiary 11, 1934

(R. 48), and sought to enjoin appellants from tak-

ing any steps towards the revocation of appellees'"

licenses under license No. 17 and from making de-

mands upon appellees to fulfill their obligations

under this License (R. 32). No order based on the

original bill was entered by the court,^ and on July

28, 1934, as stated above, appellees' licenses were re-

voked by the Secretary of Agriculture. The sup-

plemental bill of complaint, filed September 4, 1934

(R. 234), alleges the revocation of appellees' li-

censes by the Secretary (R. 100-101). It also

alleges that the appellants who are members of the

Los Angeles Milk Industry Board and appellant

' The affidavit of W. J. Kiihrt (R. 296) states that the Dis-

trict Court entered, without notice, a temporary restraining

order, on January 15, 1934, and that said temporary restrain-

ing order was vacated on January 30, 1934. Neither this

temporary restraining order nor the order vacating it ap-

pears in the Record. In any event, such orders are immate-
rial for the purposes of this appeal.
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Milk Producers, Inc., demanded of appellees that

they make certain payments and that the amounts

demanded "were not calculated in accordance with

the provisions" of License No. 17 (R. 65-81) and

that appellees did not receive a fair or impartial

hearing at the administrative proceedings held for

the purpose of determining whether or not their

licenses should be revoked (R. 110).

The supplemental bill contains every allegation

of injury alleged in the original bill (R. 101-103),

and since appellees' licenses have been revoked by

the Secretary (the prevention of which was the

principal o])ject of the original bill), appellees' case

and the orders of the District Court appealed from

are ])ased entirely on the supplemental bill. The

original bill may, therefore, be ignored on this

appeal.

The supplemental bill of complaint fails to make

any reference v/hatever to the undisputed fact that

at the time it was filed all of the appellees had

theretofore disposed of all their property used in

distributing milk in the Los Angeles Area and were

no longer distributing any milk in the Los Angeles

Area (R. 284, 287, 288-289, 290).

The allegations of the supplemental bill in and

by which appellees attempt to invoke the equitable

jurisdiction of the court are:

' 1. Appellant Darger will contiiuie to demand that

ap])ellees make the payments required of them by

License No. 57 (R. 98).



u

2. If the orders of the Secretary of Agriculture

revoking the licenses of appellees are enforced, the

assets of appellees will deteriorate and their good

will will be destroyed (R. 109).

3. The fine for engaging in the business of dis-

tributing milk in the Los Angeles Sales Area with-

out a license is so oppressive that appellees have no

adequate remedy at law to challenge the validity

of the Agricultural Adjustment Act and the Los

Angeles Milk Licenses (R. 102).

4. Appellant Milk Producers, Inc., has threat-

ened to and will institute civil proceedings in the

State Courts to collect from appellees moneys de-

manded of them pursuant to License No. 17 (R.

103).

Position of appellants

It is the appellants' position that the question

as to the constitutionality of the Agricultural Ad-

justment Act and the application of the Los

Angeles Licenses to appellees was not properly be-

fore the District Court for adjudication because the

case was moot at the time the injunction was

entered, in that each of the appellees had trans-

ferred to other persons or corporations all of his or

its respective property which had theretofore been

employed in distributing milk in the Los Angeles

Sales Area and had discontinued distributing milk

in this area. Appellees thus had no property to be

preserved by injunctive relief, and since they were

no longer distributing milk in the Los Angeles
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Sales Area they were in no danger of being sub-

ject to the fine provided by section 8 (3) of the Act

for doing business without a license.

It is also appellants' position that, in any event,

the order appealed from is erroneous insofar as

it enjoins appellants from instituting or maintain-

ing actions to collect from appellees moneys due

under the License ; and further, that the allegations

of the supplemental bill are insufficient to justify

the injunction against appellant Hall because of

the failure to allege that he had threatened to prose-

cute appellees.

In the event that this Court should disagree with

our contentions in this respect, it will become nec-

essary to consider the constitutional questions

which appellees have sought to raise. We shall,

therefore, demonstrate that the regulation of ap-

pellees by the Los Angeles Milk License is an ap-

propriate exercise of the Federal power to regulate

interstate commerce and that the type of regula-

tion adopted complies with the due-process clause

of the Fifth Amendment.

Specification of errors

The District Court erred

:

(1) In overruling the motion to dismiss the suit,

because the case was rendered moot by appellees'

action in disposing of their Los Angeles milk busi-

nesses and in ceasing to distribute milk in the Los

Angeles Sales Area.



13

(2) In granting' a preliminary injunction wliicli

stays proceedings in courts of the State of Califor-

nia, because, as to the suit pending in the State

court, such injunction is forbidden by § 265, Judi-

cial Code, Title 28, U. S. C. § 379. As to suits not

yet instituted in the State courts, no danger of a

multiplicity of suits existed which justified the

intervention of a court of equity.

(3) In granting the preliminary injunction

against appellant Hall, the United States Attorney,

because the bill failed to allege that he had threat-

ened to institute proceedings against appellees.

(4) In granting the preliminary injunction

against other appellants who either have no official

functions at all in connection with License No. 57

or are without power to enforce any of the penalties

provided in the Agricultural Adjustment Act.

(5) In granting the preliminary injunction with-

out requiring appellees to give security, because the

giving of such security is mandatory under Title

28, U. S. C. § 382.

(6) In granting the preliminary injunction, be-

cause the case was moot and because, balancing the

equities, the granting of such injunction was im-

provident.

(7) In holding that appellees are not subject to

the terms of the Agricultural Adjustment Act and

are not bound by the provisions of the Los Angeles

Milk Licenses, because the application of the Act

and the Licenses to appellees is valid under the
100464—34 2
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Coiiiiiierce Clause and the due process clause of the

Fifth Amendment.

(8) In holding- that the Agricultural Adjustment

Act and the Los Angeles Milk Licenses are not
*

valid regulations of the milk businesses theretofore

conducted by the appellees, because the application

of the Act and the Licenses to appellees is valid

inider the Connnerce Clause and the due process

clause of the Fifth Amendment.

ARGUMENT

The Bill of Complaint should have been dismissed because

the case was moot at the time the injunction was en-

tered

Prior to the issuance of the preliminary injunc-

tion in this case, there were presented to the Dis-

trict Court four affidavits, one executed by appellee

Kurtz and three executed by officers of the appellee

corporations (R. 284—291). These four affidavits

were filed by the appellees in response to affidavits

previously filed by some of the appellants stating

that on or about July 30, 1934, and subsequent to

the revocation of their licenses by the Secretary of

Agriculture, all of the appellees had transferred

to other persons or corporations all their respective

-property which appellees had theretofore em-

ployed in distributing milk in the Los Angeles

Sales Area, and that appellees were no longer dis-

tributing any milk or cream whatever in such sales

area (R. 298, 300). Each of appellees' affidavits
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stated, with respect to the particular appellee

which it concerned, that upon the revocation of his

or its license by the Secretary, the appellee had so

disposed of all his or its property theretofore used in

distributing- milk in the Los Angeles Area. These

affidavits also affimied that appellees had taken

this action in order to avoid being subject to the

penalty provided by the Agricultural Adjustment

Act for distributing milk in the Los Angeles Sales

Area without a license. Appellees' affidavits fur-

ther stated that they intended to resume the busi-

ness of distributing milk in the Los Angeles Sales

Area as soon as they could do so without being

threatened with such penalty. Thus it appears

from appellees' own affidavits that at the time the

orders appealed from were entered, not one of

them was distributing milk in the Los Angeles

Sales Area (R. 284, 287, 288-289, 290).

It should be noted that appellees' supplemental

bill was filed on September 4, 1934, after appellees

had ceased distributing milk in the Los Angeles

Sales Area (R. 239). Yet the supplemental bill

failed to disclose to the District Court this fact,

which had a vital bearing upon appellees' case.

Appellees ' admission that they were no longer dis-

tributing milk in the Los Angeles Area was made
only after the disclosure of this fact to the court

by affidavits filed by appellants. Under the circum-

stances, appellees' failure to make this disclosure

in their supplemental bill was an imposition upon

the District Court.
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Nevertheless, the District Court was apprised of

this fact before the entry of the orders appealed

from (R. 255). Appellees' fundamental purpose

in maintaining this suit is to obtain an adjudication

of their alleged right to distribute milk in the Los

Angeles Sales Area free from the conditions of the

Milk Licenses. Yet at the time these orders were

entered appellees had abandoned such business.

Under these circumstances the case was clearly-

moot, and the District Judge erred in refusing to >

dismiss the bill of complaint. Since appellees were

not distributors of milk in the Los Angeles Sales

Area at the time the orders appealed from were

entered (and as far as appears from the record, are

not distributing milk in Los Angeles at the present

date) the Milk License could not possibly apply to

them and appellees could not possibly be subject

to the penalty of $1,000 a day for distributing milk

in the Los Angeles Sales Area without a license.

Appellees, by their own voluntary action, termi-

nated the existence of any issues between the

parties to this cause and eliminated any subject

matter upon which the order of the District Court

could operate. Hence the case was moot prior to

the entry of the order appealed from. The cause

should be remanded to the District Court with in-

structions to dismiss the bill of complaint.

Mills V. Green, 159 U. S. 651, involved a bill in

equity to restrain a supervisor of registration from

continuing illegal registration for voting at a cer-
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tain election. Pending an appeal, the election was

held. The Supreme Court held that the case had

-become moot, and stated:

The duty of this court, as of every other

judicial tribunal, is to decide actual contro-

versies by a judgment which can be carried

into effect, and not to give opinions upon
moot questions or abstract propositions, or

to declare principles or rules of law which

cannot affect the matter in issue in the case

before it. * * * if the intervening

event is owing, either to the plaintiff's otvn

act, or to a power beyond the control of

either party, the court will stay its hand.

(Italics ours.)

Arid the Supreme Court has held that when the

plaintiff, during the course of litigation, disposes

•of property the protection of which was the object

' of the suit, he thereby renders the case moot. Thus

in Brotvnlow v. Schtvartz, 261 U. S. 216, involving

a petition by a property owner for a writ of man-

damus to compel a building inspector to issue a

building permit, the plaintiff, pending litigation,

sold the property for which she was seeking to ob-

tain the building permit. The Supreme Court re-

manded the cause with instructions to dismiss the

petition for mandamus, on the ground that the

'Case had become moot

:

It thus appears that there is now no actual

controversy between the parties—no issue

on the merits which this Court can properly

decide. The case has become moot for two
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reasons: (1) because the permit, the issu-

ance of which constituted the sole relief

sought by petitioner, has been issued and the

building- to which it related has been com-

pleted, and (2) because, the first reason

aside, petitioner no longer has any interest

in the huilding arid therefore has no basis

for maintaining the action. This Court mil
not proceed to a determination when its

judgment would be wholly ineffectual for

want of a subject matter on which it could

operate. * * *

It is urged that the permit was issued by

the Inspector of Buildings only because he

believed it was incumbent upon him to

comply with the judgment of the Court of

Appeals and avoid even the appearance of

disobeying it. Tlie motive of the officer, so

far as tJiis question is concerned, is quite im-

material. We are interested only in the in-

disputable fact that his action, however in-

duced, has left nothing to litigate. The case

being moot, further proceedings upon the

merits can neither be had here nor in the

court of first instance. (Italics ours.)

That case is entirely analogous to the case at bar,

for the only theory on which appellees' pleadings

may be said to state a case within the jurisdiction

of a court of equity is that their businesses of dis-

tributing milk in the Los Angeles Sales Area will

be irreparably injured if injunctive relief is not

granted them. But since appellees have volunta-

rily disposed of such businesses they can no longer
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paraphrase the language of the Supreme Court in

the Brownlotv ease, the motive of appellees, so far

as this case is concerned, is quite immaterial. This

Court is interested only in the indisputable fact

that appellees' action, however induced, has left

nothing to litigate.

And see Heitmiiller v. Stokes, 256 U. S. 359, in

which the Supreme Court held that a suit to re-

cover possession of certain premises was rendered

moot by the action of the plaintiff in selling the

premises pending the litigation.

Appellees cannot avoid this result of their action

by alleging in their affidavits that they discontin-

ued distributing milk in the Los Angeles Sales

Area only because they feared the penalty provided

by section 8 (3) of the Act and would resume their

businesses as soon as an adjudication of this cause

will be obtained (R. 284, 287, 289, 290-291). Ap-

pellees' motives in this respect are immaterial.

The fact remains that the controversy between the

parties no longer exists, and did not exist when

the orders appealed from were granted. Matters

of convenience or exigency cannot confer upon the

courts jurisdiction to determine a moot case.

In California v. San Pahlo, etc., R. R., 149 U. S.

308, the State brought suit against the railroad to

recoA^er certain taxes. Pending litigation these

taxes were paid under a stipulation of the parties

that the losing party in the trial court would take
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the case to the Supreme Court and that the de-

cision there obtained should govern the parties in

disposing of several other pending suits of a sim-

ilar nature. Nevertheless the Supreme Court held

that payment of the taxes had rendered the case

moot and that stipulation by the parties could not

confer upon the court jurisdiction to decide a moot

question (p. 314) :

The court is not empowered to decide

moot questions or abstract propositions, or

to declare, for the goverimient of future

cases, principles or rules of law which can-

not affect the result as to the thing in issue

in the case before it. No stipulation of

parties or counsel, whether in the case be-

fore the court or in any other case, can en-

large the power, or affect the duty of the

court in this regard.

The allegations in appellees' affidavits to the

effect that they will again engage in distributing

milk in the Los Angeles Sales Area, when the

threat of the penalty provided by the Act for doing

business without a license has been removed (pre-

sumably by a favorable adjudication of this cause)

do not prevent the case at bar from being moot. It

is not the function of an injunction suit to obtain a

judicial determination of legal rights or liabilities

-with respect to a problematical set of facts which

may exist at some uncertain future date. Thus, in

United States v. Hamburg-American Co., 239 U. S.

466, the Government brought a bill against British
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and German Steamship Companies to prevent the

execution of an agreement in violation of the Sher-

man Anti-Trust Act. Pending litigation the agree-

ment was dissolved by the World War. The

I^arties desired, nevertheless, an adjudication of the

validity of the agreement, on the ground that on

the cessation of war the agreement would probably

be revived. The Supreme Court held that this ele-

ment in the case did not prevent its becoming moot

because of the war and stated at page 475:

* * * it is urged in view of the char-

acter of the questions and the possibility or

probability that on the cessation of war the

parties will resume or recreate their asserted

illegal combination, we should now decide

the controversies in order that by operation

of the rule to be established any attempt at

renewal of or creation of the combination

in the future will be rendered impossible.

But this merely upon a prophecy as to future

conditions invokes the exercise of judicial

power not to decide an existing controversy,

but to establish a rule for controlling pre-

dicted future conduct, contrary to the ele-

mentary principle w^hich was thus stated in

California V. San Pablo d Ttdare R. E., 149

U. S. 308, 314.

In the light of these cases it seems imquestion-

-able that the case at bar was rendered moot by the

action of the appellees in disposing of their busi-

nesses of distributing milk in the Los Angeles Sales

Area. This fact was apparent to the Court below
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when it entered the orders appealed from, and it

should have dismissed the bill of complaint.

It is well settled that under such circumstances

this Court will remand the case with directions to

dismiss the bill of complaint

:

United States v. Anchor Coal Co. 279 U. S.

812,

Commercial Cahle Co. v. Burleson, 250 U. S.

360,

Brownlow y. ScJuvartz, 261 U. S. 216.

II

The order appealed from, insofar as it enjoins appellants

from instituting or maintaining actions to collect from

appellees moneys due under the Licenses, is erroneous

Appellees' supplemental bill of complaint alleges

that on or al)out July 17, 1934, appellant, Milk Pro-

ducers, Inc., instituted a suit in the Superior Court

of the State of California, for the County of Los

Angeles, against appellee, Liicerne Cream & Butter

Company, to collect moneys claimed to be owing

appellant. Milk Producers, Inc., by virtue of the

2)rovisions of License No. 17 (R. 103). The pre-

liminary injunction makes reference to this suit

filed in the Sta4:e court (R. 256) and enjoins appel-

lants from

—

collecting or attempting to collect from
plaintiffs, or any of them, any of the sums of

money demanded by defendants, or any of

them under the terms and provisions of said

License Nos. 17 and 57, either by civil or
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criminal proceedings or otherwise; or from
commencing, prosecuting or maintaining

any action against any of the defendants for

the collection of any of said smns (R. 259).

This order enjoining appellant, Milk Producers,

Inc., from maintaining its pending action in the

State court is in direct contravention of § 265, Ju-

dicial Code, Title 28, U. S. C, § 379, which provides

:

The writ of injunction shall not be granted

by any court of the United States to stay

proceedings in any court of a State, except

in cases where such injunction may be au-

thorized by any law relating to proceedings

in bankruptcy.

Assuming for the moment the correctness of ap-

pellees ' contention that the Los Angeles Milk Li-

censes may not constitutionally be applied to them,

and that hence if judgment were obtained against

appellee. Lucerne Cream and Butter Company, in

the suit in the State court, such judgment would

violate appellee's rights under the Federal Consti-

tution, this section of the Judicial Code neverthe-

less prevents the District Court from enjoining the

prosecution of that suit.

In Essanay Film Go. v. Kane, 258 TJ. S. 358, a

bill was tiled in a Federal District Court to enjoin

the defendant from prosecuting a suit which he had

instituted in a State court against the plaintiff in

the suit in the Federal Court, on the ground that

jurisdiction of the defendant in the suit in the State

court was based on a State statute which violated
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the due process clause of the Fourteenth Amend-

ment. Nevertheless, the United States Supreme

Court lield that § 265, Judicial Code, forbade the

Federal Court from enjoining the maintenance of

the suit in the State court. The Sux)reme Court

said at page 361

:

That appellant's objection to the action

sought to be restrained rests upon a funda-

mental ground and one based upon a provi-

sion of the Constitution of the United States,

does not render the effort to stay proceed-

ings in the state court any the less incon-

sistent with § 265, Judicial Code. That sec-

tion would be of little force did it not apply

to cases where, save for its prohibition, good

ground w^ould exist for enjoining the prose-

cution of a pending suit. And, as to the

federal question involved. Congress at all

times, commencing with the first Judiciary

Act (September 24, 1789, c. 20, § 25, 1 Stat.

73, 85), has maintained upon the statute

book such provisions as it deemed needful

for reviewing judicial proceedings in the

state courts involving a denial of federal

rights, but has confined them to a direct

review by this court, and deferred this until

final judgment or decree in the state court of

last resort. At the same time, since 1793,

the prohibition of the use of injunction from

a Federal court to stay proceedings in a

state court has been maintained continu-

ously, and has been consistently upheld.
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This Court has been careful to require the dis-

trict courts in this Circuit to comply with § 265,

Judicial Code. See Ke-Sun Oil Co. v. Hamilton,

61 Fed. (2d) 215 (C. C. A. 9th Cir. 1932) and

Russell V. Betrick, 23 Fed. (2d) 175 (C. C. A. 9th

Cir. 1927). None of the exceptional situations

which permits Federal courts to enjoin the main-

tenance of actions in State courts despite § 265,

Judicial Code (mentioned by this Court in Russell

V. Detrick, 23 Fed. (2d) 175, at 178), was present in

the case at bar. And see Honolulu Oil Corpora-

tion, Ltd. V. Patrick, 71 Fed. (2d) 654 (C. C. A. 9th

Cir.).

Nor do appellees' pleadings contain any allega-

tions sufficient to justify the order of the Court be-

low enjoining appellants from instituting any other

suits to collect from appellees moneys due by virtue

of the provisions of the Licenses. It is not alleged

that appellees, if forced to defend any such suit,

could not freely present and establish in that pro-

ceeding any defenses they may have, constitutional

in nature or otherwise. Appellees have attempted

to state a case of equitable jurisdiction in this re-

spect by pleading their conclusion that they are

threatened with a multiplicity of suits (R. 111).

But pleading such a conclusion does not suffice ; the

rule is elementary that one who relies on this basis

of equitable jurisdiction must allege facts from

which the court may conclude that a multiplicity

of suits is in fact threatened. In addition to tlie

suit now pending in the State court against appel-
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lee Lucerne Cream and Butter Company, each ot

the other appellees cannot possibly be subjected to

more than one suit by appellant, Milk Producers,

Inc., because of the fact that money owed by them

to Milk Producers, Inc. under License No. 17 has

accrued in full and no such further obligations can

accrue, since License No. 17 has been terminated

(R. 88). None of the appellees would have any

interest in any such suit instituted against appellees

other than himself. In the light of these facts it

seems clear that appellees' pleadings fail to show

that they are threatened with any multiplicity of

suits which justifies equitable relief.

We submit, therefore, that the District Court

erred in enjoining appellants from instituting or

prosecuting actions against appellees to collect

from appellees moneys due under the Licenses.

Ill

The bill of complaint fails to state any cause of action

against appellant Hall, because of its failure to allege

that he had threatened to enforce the act or the Los

Angeles Licenses against appellees

Appellees' only allegation with reference to

appellant Pierson M. Hall, LTnited States Attorney

for the Southern District of California, is that

"plaintiffs and each of them are informed and be-

lieve and therefore allege ou such information and

belief, that defendant Pierson M. Hall as United

States District Attornev for the Soutliern District
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of California intends to and will institute proceed-

ings against said plaintiffs and each of them", to

enforce the Secretary's orders revoking appellees'

licenses and to impose upon appellees the fine pro-

vided by section 8 (3) of the Agricultural Adjust-

ment Act for doing business without a license (R.

110). This allegation, made on information and

belief, is clearly insufficient to justify the prelim-

inary injunction against appellant Hall. Appel-

lees merely allege an "intention" in the mind of

appellant Hall, without disclosing by what means

appellees were informed of this intention. It does

not appear that appellant Hall has ever stated to

anyone that he intends to and will proceed against

appellees in any manner whatsoever. It is, there-

fore, obvious that this allegation in the bill is a

purely formal one and is not intended to state that

appellant Hall has ever actually threatened to

institute any proceedings against appellees. In

this respect it should be noted that the preliminary

injunction contains no recital that appellant Hall

had ever made any threats, or otherwise indicated

an intention to proceed against appellees (R. 254-

260).

An injunction to restrain a public official from

enforcing an allegedly unconstitutional statute will

not lie unless it is alleged and proved that such offi-

cial has actually threatened to take steps to enforce

the statute.

The United States Supreme Court has squarely

held that a bill to enjoin a public official from en-
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forcing a statute fails to state a case unless it al-

leges that the public official has actually threatened

to enforce the statute. Ex Parte La Prade, 289

U. S. 444, involved a bill in equity to enjoin the At-

torney General of Arizona from enforcing an Ari-

zona statute which provided that any railroad run-

ning trains of more than 70 freight cars or 14 pas-

senger cars within the State should be liable to a

penalty of not more than $1,000 for each offense, to

be recovered by the Attorney General of Arizona.

The Supreme Court granted a writ of mandamus

requiring the three-judge federal court before

which the suit was pending to dismiss the suit, and

said at page 458

:

Plaintiffs did not allege that petitioner

(the Attorney General) threatened or in-

tended to do anything for the enforcement

of the statute. The mere declaration of the

statute that suits for recovery of penalties

shall be brought by the attorney general is

not sufficient. Petitioner might hold, as

plaintiffs maintain, that the statute is un-

constitutional and that, having regard to his

official oath, he rightly may refrain from ef-

fort to enforce it.

This decision squarely controls the case at bar.

The District Court should have dismissed the case

as to appellant Hall, because of the failure of the

bill of complaint to allege that he had threatened

to institute proceedings against appellees to en-

force the Los Angeles Licenses or the Agricultural

Adjustment Act.
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Furthermore, the verified allegations ''on in-

formation and belief" in the bill are of insufficient

probative value to justify the issuance of a prelim-

inary injunction. This is a well-settled rule of

equity practice, and it is especially applicable to a

suit to enjoin a public official from acting in his

official capacity. In Behre v. Anchor Ins. Co., 297

Fed. 986 (C. C. A. 2nd Cir.), the Circuit Court of

Appeals vacated a preliminary injunction granted

by the District Court and said, at page 990

:

In this case the allegation of the bill is that

the plaintiffs "believe and aver" that the

defendant intends to transmit the fund

abroad. In the equity courts allegations

upon information and belief, unsupported

by proof, are insufficient to sustain an in-

junction.

Other cases holding that an allegation made on

information and belief is insufficient to justify the

trial court in issuing a preliminary injunction are

Moore v. New York Cotton Exchange, 296 Fed. 61,

73 (C. C. A. 2nd Cir.), affirmed, 270 U. S. 593;

Brooks d; Hardy v. O'Hara Bros., 8 Fed. 529

(C. C. D.Ia.).

On the authority of Ex Parte La Prade, 289 U. S.

444, and the other cases cited above, it is clear that

the District Court erred in enjoining appellant

Hall, since neither appellees' pleadings nor proof

were sufficient to show that appellant Hall had ever

threatened to institute any proceedings against

them.
100464—34 3
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IV

The preliminary injunction is too broad in that it enjoins

appellants who either have no official functions at all in

connection with License No. 57 or have no power to

enforce any of the penalties provided in the Agricul-

tural Adjustment Act

The court below enjoined all the defendants.

This injunction is obviously too broad. Appellant

Berdie, since February 26, 1934, has not been in

the employ or connected with the Agricultural Ad-

justment Administration (R. 296). The functions

and duties of appellant Milk Producers, Inc.,

under License No. 17 (pp. 76-78 of printed pam-

phlet following R. 32) ceased with the termination

of License No. 17. Appellants Cronshey, Corbett,

Howells, Cameron, Lucas, Maharg, Marcus, Adam-

son, Day, Stabler, Buechert, Hibbert, Kuhrt, Piatt,

McOmie, Brice, Erwin, Read, Perkins and Weaver

are members of the Los Angeles Milk Industry

Board organized pursuant to License No. 17 (R. 5-

7) and have no official connection with License No.

57. Clearly, no injunction should have been issued

against any of the appellants mentioned in this par-

agraph since none of them had any functions to

perform in connection with License No. 57.

Two other appellants do perform functions in

connection with License No. 57. Appellant Larsen

is in charge of the Los Angeles office of the Field

Investigation Section, Agricultural Adjustment

Administration, and, as such, investigates viola-

tions of the Agriculture Adjustment Act and re-
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ports the same to the Department of Agriculture

(R. 304). Appellant Darger is the Market Admin-

istrator appointed by the Secretary of Agriculture

to supervise the operation of License No. 57 (R.

59). But neither appellant Larsen nor appellant

Darger has any power to enforce the penalties

provided for in the Act. That power resides solely

in appellant Hall as United States Attorney acting

under the direction of the Attorney General. See

Federal Trade Commission v. Claire Furnace Com-

pany, 274 U. S. 160; Yarnell v. Hillshorough Pack-

ing Co., 70 Fed (2d) 435 (C. C. A. 5th Cir. 1934).

Thus an injunction could be issued only against

one of the appellants, namely, appellant Hall and

as we have previously shown the injunction was

erroneous even as to him, since the bill failed to

allege sufficiently a threat to enforce the statute.

It is submitted that even if this Court should find

that the injunction was properly granted as against

apjDellant Hall, it was nevertheless improper to

enjoin the other appellants, and that the cause

should be remanded to the Court below with in-

structions to dissolve the injunction as against such

appellants, and that costs should be taxed against

the appellees. Elizabeth v. American Nicholson

Pavement Company, 131 U. S. Appendix cxlviii,

Cf. Dollar S. S. Lines, Inc. v. Merz, 68 F. (2d) 594

(C. C. A., 9th Cir., 1934).



32

V

The issuance of the preliminary injunction without re-

quiring appellees to give any security was in violation

of Title 28, U. S. C, § 382

111 issuing the preliminary injunction in this

case the District Court failed to require appellees

to give appellants security against any damages

which they may incur because of the erroneous

issuance of the injunction. Title 28, U. S. C, § 382

makes the giving of such security mandatory.

That section provides

:

Except as otherwise provided in section

26 of Title 15, no restraining order or inter-

locutory order of injunction shall issue, ex-

cept upon the giving of security by the ap-

plicant in such sum as the court or judge

may deem proper, conditioned upon the pay-

ment of such' costs and damages as may be

incurred or suffered by any party who may
be found to have been wrongfully enjoined

or restrained thereby.

The failure to comply with this provision of the

Statutes is reversible error. See Robinson v. Ben-

bow, 298 Fed. 561 (C. C. A., 4th Cir.).

The failure to require appellees to give security

upon the issuance of the preliminary injunction was

particularly prejudicial to appellants in this case.

For the preliminary injiniction enjoins appellants

from prosecuting any suits to collect moneys

claimed to be owed thein by appellees by virtue of

the provisions of the Licenses (R. 259), although



33

in the suit which appellant, Milk Producers, Inc.,

has instituted against appellee, Lucerne Cream and

Butter Co., in the State court it is claimed that ap-

pellee. Lucerne Cream and Butter Company, owes

over $18,000 by virtue of the provisions of License

No. 17 (R. 302-303). It is claimed that the total

obligations of all the appellees to appellant. Milk

Producers, Inc., amount, in .the aggregate, to $52,-

000 (R. 303). Yet appellees hy their own admis-

sions (R. 284, 287, 288-289, 290) have transferred

to other persons or corporations all of their prop-

erty which they formerly used in distributing milk

in the Los Angeles Area. This conduct of appel-

lees obviously renders difficult, and perhaps impos-

sible, the collection by appellant, Milk Producers,

Inc., of any amount of money which the appellees

may ultimately be found to owe it. Under such

circumstances appellant. Milk Producers, Inc., was

greatly prejudiced by the action of the District

Court in enjoining it from proceeding to collect this

money from the appellees, without giving it the

security to which it was entitled under the Statute.

Therefore the preliminary injunction should be

vacated because of the failure of the District Court

to require the giving of security, in compliance with

Title 28, U. S. C. § 382.
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VI

It was improvident to grant a preliminary injunction

under the circumstances of the case

Because of the public interest involved in the

continued operation of the Los Angeles Milk

License, as compared with the relative insignifi-

cance of appellees' needs for a preliminary injunc-

tion, it was improvident to grant this relief. The

regulation of markets for milk distributed in the

current of interstate commerce, as it is done by

the License here involved, is a principal method

of effectuating the declared policy of Congress to

remove obstructions to the normal currents of such

commerce caused by the existing disparity between

the prices that farmers obtain for their products

and the prices that they must pay for industrial

products. To permit a few milk distributors oper-

ating in the Los Angeles Sales Area to enjoin the

enforcement of the License as against them is to

destroy the entire marketing plan, for it is obvious

that the most just and efficient plan for stabiliza-

tion of a market cannot function if even a small

group in the industry is permitted to disregard the

plan.

The great public interest involved in the execu-

tion of an important Federal law is not to be

lightly disregarded in granting a preliminary in-

junction when the unconstitutionality of the law

is, at most, doubtful. To enjoin the enforcement

of the Act for even a temporary period of time is



35

to inflict upon the public a serious and irreparable

injury, if the law is finally determined to be

constitutional.

As Judge Learned Hand stated in Bryfoos v.

Edwards, 284 Fed. 596 (D. C. S. D. N. Y., affirmed

251 U. S. 146), a suit to restrain enforcement of

the War-time Prohibition Act

:

The damages done by an injunction mean-
while cannot be measured in money, as in

the case of Cotting v. Kansas City Stock-

yards, (C. C), 82 Fed. 857. Here is a ques-

tion of national public policy, of allowing

the sale of what the constituted authorities

apparently regard as injurious to the public,

or to so much of it is they have the right

to consider. To annul their will, if only for

a season, is to do an injury which is, to say

the least, as irreparable, if the laws be valid,

as to prevent the plaintiffs from selling in-

toxicants for the same period, if they are not.

In all the books we are told that to declare a
statute unconstitutional we must be assured

beyond question that it is such. A tempo-
rary stay now is a declaration for a time that

it is unconstitutional; it is to dispense with
the statute till the case be finally decided.

Assuming that I may do so, there seems to be
no proper reason for exercising the power,
(Italics ours.)
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See the statements of this same proposition in

Jrhirley v. Kincaid, 285 U. S. 95, 104n and in Bail-

road Commission v. Central of Georgia By. Co,,

170 Fed. 225 (C. C. A. 5th Cir.)

And so here ; to annul the declared will of Con-

ress even temporarily was to inflict upon the public

an irreparable injury far greater than any that

might conceivably have befallen appellees by the

denial of the temporary injunction.

In this connection, the attention of the court is

called to the thoroughly established proposition

that there is a strong presumption in favor of the

constitutionality of an Act of Congress (see Erie

B. B. Co. v. Williams, 233 U. S. 685) , that the burden

of demonstrating beyond question the unconstitu-

tionality of the Agricultural Adjustment Act was

on appellees (see Mountain Timber Co. v. Washing-

ton, 243 U. S. 219), and that the courts will not de-

clare a statute unconstitutional unless its unconsti-

tutionality is demonstrated beyond all reasonable

doubt (see O'Gorman c& Young v. Hartford Ins. Co.,

282 U. S. 251). This proposition applies with even

greater force to a hearing upon an application for

a preliminary injunction, as here, when the court

does not have the advantage of a full hearing in

reaching its conclusions.

We respectfully submit that, under all the cir-

cumstances of the case, the granting of a prelimi-

nary injunction by the court below was beyond the

scope of its discretion and improvident, and that

the preliminary injunction should be dissolved.
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VII

Application of the Agricultural Adjustment Act and the

Los Angeles Milk Licenses to appellees is a proper exer-

cise of the Federal power to regulate interstate com-

merce

We contend that the Court below should have dis-

missed the bill of complaint and denied the motion

for a preliminary injunction on the basis of the

propositions of law discussed above and that hence

there was no occasion for that Court to pass upon

the constitutional issues which appellees attempted

to raise in their pleadings. If this Court should,

however, concur in the conclusions of the District

Court on the preliminary questions of law, it will

become necessary to consider the constitutionality

of the application of the Los Angeles Milk Licenses

to appellees.

The Court below held that the business of ap-

pellees in distributing milk in the Los Angeles Sales

Area is not subject to regulation because such busi-

ness is conducted entirely within the State of Cali-

fornia and is, therefore, not interstate commerce.

In so holding, the District Court ignored the con-

tentions made by appellants below and which will be

repeated here. We concede that the appellees do

not distribute any milk outside of the State of Cali-

fornia. We admitted before the trial court and

admit here that the business of appellees is in itself

purely intrastate in character. It is our position

that the Federal Government has power under the



38

Commerce Clause to regulate the business of dis-

tributing fluid milk in the Los Angeles Sales Area

because practices in the distribution of such milk

existed in the Los Angeles Milk Market which di-

rectly burdened and affected interstate commerce in

dairy products, and that the regulation of the dis-

tribution of milk in such intrastate markets as Los

Angeles is essential to the raising of the prices

received by farmers for the milk which is converted

into those dairy products.

We shall demonstrate that (A) all of the milk

distributed in the Los Angeles Sales Area is in the

current of interstate commerce, and hence the dis-

tribution of milk by appellees may be regulated

under the Federal Commerce Clause, (B) fixing the

purchase price of milk which is in the current of

interstate commerce is a proper regulation of inter-

state commerce, and (C) the purpose of the Agri-

cultural Adjustment Act and the Los Angeles Milk

Licenses in fixing the price to be paid to farmers

for milk, is to increase the national flow of inter-

state commerce.

A. All of the milk distributed in the Los Angeles Sales Area is in

the current of interstate commerce, and hence the distribution

of milk by appellees may be regulated under the Federal

Commerce clause

It is our contention at this point that the power

granted the Federal Government by the Commerce

Clause of the Constitution extends to the regula-

tion of the minimum price at which distributors

may purchase milk from producers for distribution
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in the Los Angeles Area, although the particular

distributors regulated by the Los Angeles Licenses

do not themselves handle milk or dairy products

which physically move in interstate commerce.

This regulation is justified because the producer's

price of fluid milk distributed in the urban markets

of the country, of which Los Angeles is one, has a

direct and immediate effect upon the vast move-

ment of butter, cheese, and other dairy products in

interstate commerce. Without such regulation it

would be impossible to accomplish one of the chief

purposes of the Agricultural Adjustment Act with

respect to the dairy industry—the raising of the

price received by the farmer for the milk which

moves in interstate commerce in the form of dairy

products.

The greater part of all the milk produced in the

United States is consumed, not in the form of fluid

milk and cream, but in the form of dairy products,,

such as butter and cheese, which are processed

from milk. Over 58% of all the milk produced in

this country (exclusive of milk consumed directly

on farms) is manufactured into such dairy prod-

ucts (R. 323-324). Because these dairy products

can be easily stored and readily transported, the

costs of distributing them are relatively low, and

therefore it is economical to process these products

in certain localized areas from which they are

transported throughout the entire nation for con-

sumption (R. 326). By far the greater amount
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of all so-called "manufacturing milk", i. e., milk

produced in the United States and used exclusively

for processing into butter, cheese, evaporated

milk and other milk products, is produced in

a few Mid-Western States and in New York (E.

325-326). Butter and other dairy products manu-

factured in these few states are transported to

every state in the Union for consumption (R, 325).

Because of the economy with which dairy prod-

ucts may be transported long distances, the move-

ment of dairy products throughout the nation is

highly sensitive to price fluctuations at the mar-

kets, and the ready movement of dairy products

between markets in all sections of the country in

response to price fluctuations tends to establish a

national price for dairy products which varies as

between different localities only by relatively

small differentials in the cost of transportation.

(R. 326-327, 341 ; Figure 3, following R. 343. For

an explanation of this and other charts in the

record, referred to below, see R. 342).

It is apparent that the Los Angeles market plays

an important part in this nation-wide flow of dairy

products in interstate commerce, for in each of the

last four years, over 60% of the butter and over

85% of the cheese received at Los Angeles were

produced outside of California (R. 351-354).

In order to appreciate the direct and vital effect

which conditions in the marketing of fluid milk in

Los Angeles and the other urban markets through-
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out the country have had upon this great interstate

movement of dairy products, and upon the price

which the farmer receives for the milk which goes

into those products, a detailed explanation of the

nature of the dairy industry is essential.

In addition to and distinct from the milk which

is produced in certain areas in this country ex-

pressly for the manufacture of butter and cheese

and other dairy products (discussed above), it is

well known that practically every large municipal-

ity in the country is the center of a localized area

in which milk is produced for consumption as fluid

milk and cream. Such milk is generally referred

to as ''market milk."

The interrelationships which exist between the

various usages of milk are such that fluctuations in

the producer's price of market milk have a direct

and immediate effect on the price received by the

farmer for the vast amount of milk which is pro-

duced for conversion into, butter, cheese, and other

dairy products (R. 355-359). The direct effect

which fluctuations in the producer's price of market

milk have upon the producer's price of milk proc-

essed into dairy products, which move in interstate

commerce to every state in the country, becomes ap-

parent when one considers the very high degree of

correlation which exists between the prices of milk

used for different purposes (R. 342). Thus the

degree of correlation between the farm price of

butterfat and the farm price of fluid milk sold at
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wholesale is extremely high (Fig. I, following R.

342) ; and the same is true of the relationship be-
!

tween the price of butterfat and the wholesale price
[

of butter (Fig. 3, following R. 343.) . It is also true jl

that the relationship between the farm price of but-

terfat and the price paid producers for milk sold

for manufacture of condensed and evaporated milk

is very close, not only for the nation as a whole (Fig.

4, following R. 343) but for each geographical area

in the country (Figs. 5-11, following R. 343).

These remarkably close relationships between the

prices received by producers for milk utilized in

its various major uses exist because of the fact that

dairy farmers can and do shift their milk among

its various uses in response to fluctuations in the

prices they receive, and this shifting tends, under

normal conditions, to bring the prices of milk in

its various uses into line with each other (R. 345,

356-357).

The prices received by producers for milk con-

sumed in fluid form are similarly closely related

to the producer's price of manufacturing milk

(R. 345), so that fluctuations in the producer's

price of milk produced for consumption in the Los

Angeles Area and in every other major milk market

in the country directly affect the nation-wide inter-

state commerce in dairy products and the prices

received by farmers for the milk which goes into

those dairy products (R. 355-359).

The correlation between the producer's price of

milk produced for fluid consumption and the price
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received by producers for milk employed iii its

other major uses is not restricted to a considera-

tion of average prices of milk in the country as a

whole (R. 346-347). The same high degree of cor-

relation obtains between the price of dairy products

and the price of fluid milk in each of the local milk

markets in the country, considered as a unit. These

price relationships obtain in Los Angeles (Fig. 16,

following R. 347), and in Seattle, Washington

(Pig. 18, following R. 347), as well as in other

markets in every section of the country (R. 347;

Figs. 12-21, following R. 347).

The conditions under which milk is produced and

marketed make it inevitable that the farmer's price

of manufacturing milk is directly and immediately

affected by fluctuations in the farmer's price of

milk produced for fluid consumption in the large

cities of the country, of which Los Angeles is, of

course, one.

Because of its perishability and the relatively

high cost of transporting it, market milk can be

produced economically only at short distances from

the city in which it is consumed (R. 326). Los

Angeles and practically every other sizable munici-

pality in the country have local health regulations

prescribing in detail the conditions under which

milk to be sold for consumption in the cities must

be produced. Compliance with such health re-

quirements and the higher costs generally incident

to proximity to urban centers make the cost of pro-
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cluciiig market milk definitely higher than the cost

of producing manufacturing milk (R. 349).

Under normal marketing conditions, the producer

of market milk will receive more for his milk than

will the producer of manufacturing milk, by an

amount sufficient to compensate the former for his

higher cost of production (R. 349).

It is obvious that the sharp decrease in the pur-

chasing power of the inhabitants of urban and in-

dustrial centers such as Los Angeles during the

depression has greatly reduced the ability of the

urban population to purchase market milk. The

struggle of distributors to maintain sales in rapidly

contracting markets has commonly resulted in

price-cutting, price wars, and other destructive

methods of competition. This competitive war-

fare among distributors has forced down the price

received by dairy farmers for market milk, in

many instances to price levels below that justified

by the decrease in the demand for fluid milk and

cream (R. 317). Thus the California dairy farmer

has been receiving, since 1932, considerably less for

his milk than he received during the period Au-

gust, 1909-July, 1914, the "base period" defined by

the Agricultural Adjustment Act, although the

farmer's cost of living has been higher during the

last few years than it was during the ''base i^eriod"

(R. 316, 320-321). Between 1929 and 1932 the

gross income of California dairy farmers from

milk declined 35.4%. Throughout the nation the

decline for this same period was 46% (R. 317).
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These practices which have prevailed in the local

milk markets throughout the country have immedi-

ately and directly affected the national price for

butter and other dairy products which move in in-

terstate commerce, in the following manner : Faced

with a condition which made the production of

market milk for urban consumption unprofitable,

farmers producing such market milk have tended

to shift from the production of market milk to the

production of manufacturing milk for processing"^

into butter and other products, for which produc-

tion costs (due to the absence of health require-

ments) and transportation charges are lower (R.

349) . The increased supply of manufacturing milk

so produced results in an increase in the amount of

butter and other dairy products manufactured.

This necessarily disturbs the normal movement of

dairy products in interstate commerce throughout

the nation and tends to reduce the national price

of such dairy products. The increased supply of

dairy products and the reduced price at which

they can be sold necessarily reduce the price which

farmers producing manufacturing milk receive for

their product (R. 355-359).

In the case of market milk this price correlation

is due not only to the fact that dairy farmers con-

tinually tend to dispose of their milk for the use

most profitable at a given time ; an additional fac-

tor is the necessity for producing market milk in

excess of anticipated daily consumption. The de-
100464—34 4
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Tnand for fluid milk in any given market varies

markedly from day to day. In order to meet the

unpredictable daily variations in demand, produc-

ers must supply distributors with a quantity of

milk at least 15% in excess of the average daily con-

sumption in the market. The surplus of fluid milk

not consumed can be disposed of only by processing

it into butter, cheese, or other dairy products (R.

345-346).

The Supreme Court of the United States has

recognized the existence of the problem presented

by this surplus milk. In Nebhia v. New York, 291

U. S. 502, which sustained the constitutionality of

a New York statute empowering an administrative

board to fix both minimum prices which distribu-

tors must pay producers for their milk and mini-

mum prices below which distributors were forbid-

den to resell such milk, the court said:

The fluid-milk industry is affected by fac-

tors of instability peculiar to itself which

call for special methods of control. Under
the best practicable adjustment of supply

to demand the industry must carry a sur-

plus of about 20%, because milk, an essen-

tial food, must be available as demanded by
consumers every day in the year, and the

demand and supply vary from day to day
and according to the season ; but milk is per-

ishable and cannot be stored. Close adjust-

ment of supply to demand is hindered by sev-

eral factors difficult to control. Thus sur-
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plus milk presents a serious problem, as the

prices which can be realized for it are much
lower than those obtainable for milk sold for

consumption in fluid form or as cream.

The dairy products so produced from surplus

milk compete directly with the dairy products pro-

duced from manufacturing milk and distributed in

interstate commerce. This condition exists in Los

Angeles. Market milk produced for the Los An-

geles market is greatly in excess of the consump-

tive demand for milk in fluid form in that city.

During 1933 the surplus milk received at the Los

Angeles market and diverted into manufacturing

channels averaged 20,000 pounds daily (R. 349).

A considerable proportion of the dairy products

manufactured in California are shipped in inter-

state commerce to the East and Middle West for

consumption (R. 349-350). Thus in 1932, 13% of

the total United States production of evaporated

milk was produced in California (R. 326).

In the light of these facts, it is clear that the

farmer's price of milk employed in any one of its

major uses is closely interrelated with the price

which farmers receive for milk employed in any

other use (R. 342). The nature of the dairy in-

dustry is such that marketing conditions for fluid

milk in the urban centers of the country, of which

Los Angeles is one, affect in a direct and immediate

manner the interstate movement of dairy products

and the price received by farmers for the vast

amount of milk which is converted into those dairy
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products (R. 355-359). The fundamental pur-

pose of the Agricultural Adjustment Act is to in-

crease the price received by farmers for their

products .which move in interstate commerce.

With respect to the dairy industry it would be

impossible to achieve this purpose without regu-

lating the distribution of fluid milk in such

markets as Los Angeles, even though the fluid milk

distributed in such markets does not itself move in

interstate conunerce. The distribution of fluid milk

for consumption in Los Angeles, if considered by

itself, would seem to be an activity the economic

incidence of which is confined to the State of Cali-

fornia. But when the distribution of milk in Los

Angeles is viewed in relation to the dairy industry

throughout the country, it is apparent that it di-

rectly and immediately obstructs the great amount

of interstate commerce in dairy products and di-

rectly a:ffects the price received by the great number

of farmers whose dairy products move in interstate

commerce.

The Los Angeles Licenses are an integral part of

a national program for the stabilization of the pro-

ducer's price of milk by the issuance of Licenses in

all of the milk sheds of the country, pursuant to

section 8 (3) of the Act (R. 318). These Licenses

are calculated to eliminate price fluctuations in un-

stabilized fluid-milk markets caused by price wars,

unwarranted price-cutting, and other destructive

competition and are necessary in order to remove

the burdens upon and obstructions to the free floAV

i
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'Of butter and other manufactured dairy products

in interstate commerce throughout the nation.

Under circumstances less clear than these, the

Supreme Court has sustained federal regulation of

purely intrastate activities upon the ground that

such intrastate activities burdened interstate com-

merce by adversely affecting the price of commodi-

ties which move in interstate commerce. One of the

conspicuous instances of the exercise of such au-

thority by Congress, which was sustained by the

Supreme Court, is found in Chicago Board of Trade

V. Olsen, 262 U. S. 1. Congress had enacted the

Grain Futures Act which regulated transactions in

grain upon the Boards of Trade of the country.

Certain of the transactions subjected to federal

regulation by the Act, although intrastate in form,

involved actual interstate movements of grain.

These regulations were sustained upon the theory

that the transactions regulated were indispensable

incidents to the continued flow of grain from the

West to the East and hence subject to Congressional

regulation, upon the authority of Stafford v. Wal-

lace, 258 U. S. 495, discussed hereafter.

But the iDrincipal regulation provided for in the

Grain Futures Act, and the one chiefly attacked in

the Olsen case, was the regulation of trading in

grain for future delivery. Such purchases and

sales for future delivery rarely result in the trans-

fer or delivery of the actual commodity. Not only

are such transactions intrastate in form, 'but they
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involve no physical movement of the commodity

whatsoever. Purchases for future delivery are, in

the vast majority of cases, offset by sales before

the delivery date arrives and vice versa, so that no

physical movement of commodities is involved,

even incidentally, in the transaction. The court

recognized this fact, saying at page 36

:

The question under this Act is somewhat
different in form and detail from that in the

Stafford case, but the result must be the

same. It is not the sales and deliveries of

the actual grain which are the chief subject

of the supervision of federal agency by Con-

gress in the Grain Futures Act * * *. It

is the contracts of sales of grain for future

delivery, most of which do not result in

actual delivery but are settled by offsetting

them with other contracts of the same kind,

or by what is called " ringing."

Nevertheless, the Court sustained the regulation

of future sales under the Grain Futures Act. The

Court found that such sales had in the past, and

might in the future, influence the price paid for

cash grain ivhich actually moves in interstate com-

merce. Congress had found in the Act that the

manipulation of the price of grain futures worked

to the detriment of producers, consumers, shippers,

and legitimate dealers engaged in interstate com-

merce in grain. The Court conceded that the curve

of grain futures prices did not parallel the curve

of cash grain prices. It pointed out that the price
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of grain futures and the price of cash grain were

not dependent upon the same factors. It conchided,

however, that speculative transactions in grain fu-

tures from time to time exerted a vicious influence

upon and produced abnormal fluctuations in the

price of cash grain which actually moves in inter-

state commerce. Based upon this finding, and al-

though the influence of futures prices upon cash

grain was held to be not constant but only occa-

sional, the Court held that grain futures transac-

tions were subject to regulation. In reaching this

conclusion, the Court said, at page 40

:

The question of price dominates trade be-

tween the states. Sales of an article which

affect the country-wide price of the article

directly affect the country-wide commerce
in it. By reason and authority, therefore,

in determining the validity of this Act, we
are prevented from questioning the conclu-

sion of Congress that manipulation of the

market for futures on the Chicago Board of

Trade may, and from time to time does, di-

rectly burden and obstruct commerce be-

tween the states in grain, and that it recurs

and is a constantly possible danger. For
this reason. Congress has the power to pro-

vide the appropriate means adopted in this

Act by which this abuse may be restrained

and avoided. (Italics ours.)

The futures transactions regulated by the Grain

Futures Act were not connected with an actual

movement of grain, but the}^ did occasionally af-
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feet the price of grain moving in interstate com-
merce, and this was held sufficient to justify the

Act as a regulation of interstate commerce. Simi-
larly, in the case at bar the purchase of milk from
producers by appellees is not in itself part of a
movement of milk in interstate commerce, but the

terms of such purchases and the conditions under
which they wfere made directly affected the price

and the movement in interstate commerce of dairy

products. For as we have shown, the price which
Los Angeles distributors pay producers for their

fluid milk is so related to the producer's price of

manufacturing milk that fluctuations in the one are

directly reflected in fluctuations in the other.

Thus, the purchases of fluid milk by distributors

in the Los Angeles Area affect the movement of

dairy products in interstate commerce and the

price of those products just as directly as the trad-

ing in grain futures affected the price and move-

ment of grain in interstate commerce. Therefore,

the Olsen case squarely sustains the Los Angeles

Milk Licenses as a constitutional regulation under

the Commerce Clause.

In deciding the Olsen case, the Supreme Court

followed and extended the doctrine announced in

its earlier decision in Stafford v. Wallace, 258 U. S.

495, in which purchases and sales of cattle at the

•Chicago Stockyards, although in themselves intra-

state in character, were held subject to regulation

by Congress because they were incidents to the na-
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tional flow of interstate commerce in cattle. Al-

though the conduct involved in the Stafford case

occurred within the boundaries of a single state, it

was held at page 521

:

Whatever amounts to more or less con-

stant practice, and threatens to obstruct or

unduly to burden the freedom of interstate

conunerce is within the regulatory power of

Congress under the commerce clause, and it

is primarily for Congress to consider and
decide the fact of the danger and meet it.

This court will certainly not substitute its

judgment for that of Congress in such a

matter unless the relation of the subject to

interstate commerce and its effect upon it

are clearly nonexistent.

The authority of Congress to regulate purely in-

trastate activities which burden and affect inter-

state commerce by exerting an adverse influence on

the prices of commodities which move in interstate

commerce is further and strikingly illustrated in

the cases arising under the Anti-trust laws.

The purpose of the Sherman Anti-trust Act was

to prevent the creation of combinations which,

through control of the supply of goods, would be in

a position to injure the consuming public through

the exaction of unduly high prices. In many cases

the Supreme Court has upheld the application of

the Sherman Act to conduct purely intrastate in

character which tended to increase the price or re-

strict the movement of goods in interstate

commerce.
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In United Mine Workers v. Coronado Coal Co.,

259 U. S. 344 (the first Coronado case) , the Supreme

Court was concerned with the effect of purely local

activities of striking coal miners upon interstate

conmierce and, after citing many cases, said, at

page 408

:

It is clear from these cases that if Con-

gress deems certain recurring practices,

though not really part of interstate com-

merce, likely to obstruct, restrain or burden

it, it has the power to subject them to na-

tional supervision and restraint. (Italics

ours.)

In Coronado Coal Co. v. United Mine Workers,

268 U. S. 295 (the second Coronado case), it ap-

peared that the purpose of the striking miners had

been to prevent the movement in interstate com-

merce of approximately 5,000 tons of coal daily, in

order to prevent the nonunion coal from forcing

down the price of coal mined by union miners. In

reversing a directed verdict for the defendants,,

the Supreme Court stated, at page 310

:

The mere reduction in the supply of an

article to be shipped in interstate commerce
by the illegal or tortious prevention of its

manufacture or production is ordinarily an

indirect and remote obstruction to that com-

merce. But when the intent of those unlaw-

fully preventing the manufacture or produc-

tion is shown to be to restrain or control the

supply entering and moving in interstate
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commerce, or the price of it in interstate

markets, their action is a direct violation of

the Anti-trust Act. (Italics ours.)

Thus, in the Coronado cases purely intrastate ac-

tivities which obstructed the movement of a rela-

tively slight amount of coal in interstate commerce

and which might possibly have had some slight ef-

fect upon the price of coal produced in other mines

and moving in interstate commerce, was held to

have an effect upon interstate commerce sufficient

to warrant regulation by the Federal Govermnent,

In the case at bar the conditions under which dis-

tributors in fluid-milk markets such as Los Angeles

purchase milk from producers have a far greater

and more immediate effect upon the movement of

dairy products in interstate commerce and the price

received by farmers for the milk from which those

products are made.

Similar to the Coronado cases is Local 167, Iw
ternational Brotherhood of Teamsters, etc. v.

United States, 291 U. S. 293, where the Government

sought to enjoin persons handling poultry in New
York City from violating the Sherman Anti-Trust

Act by obstructing interstate commerce in poultry

in order to increase prices. The conduct of some

of the defendants related to the handling of poul-

try only after its interstate transportation into

New York City had ended, and they therefore con-

tended that their intrastate activity could not
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properly be enjoined. In refuting this contention

the Supreme Court said

:

Marketmen organized the Chamber of

Commerce and allocated retailers among
themselves and agreed to and did increase

prices. * * *

It may be assumed that sometime afte¥

delivery of carload lots by interstate car-

riers to the receivers the movement of the

poultry ceases to be interstate commerce.

Public Utilities Comm'n v. Landon, 249

U. S. 236, 245. Missouri v. Kansas Gas Co.,

265 U. S. 298, 309. East Ohio Gas Co. v.

Tax Common, 283 U. S. 465, 470-471. But
we need not decide when interstate com-

merce ends and that which is intrastate be-

gins. The control of the handling, the sales

and the prices at the place of origin before

the interstate journey begins or in the State

of destination where the interstate move-

ment ends may operate directly to restrain

and monopolize interstate commerce.

United States v. Brims, 272 U. S. 549. Cor-

onado Coal Co. v. United Mine Workers, 268

U. S. 295, 310. United States v. Stvift & Co.

122 Fed. 529, 532-533. Cf. Stvift d; Co. v.

United States, 196 U. S. 375, 398. The Sher-

man Act denounces every conspiracy in re-

straint of trade including tJiose that are to

be carried on by acts constituting intrastate

transactions. * * *

Maintaining that interstate commerce
ended with the sales by receivers to market-

men, appellants insist that the injunction
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should only prevent acts that restrain com-

merce up to that point. But intrastate acts

will he enjoined whenever necessary or ap-

propriate for the protection of interstate

commerce against any restraint denounced

by the Act. (Italics ours.)

The proposition that the purchase of milk from

producers by appellees may be constitutionally reg-

ulated as an exercise of the Federal Commerce

power, despite the fact that the milk handled by

appellees is never in interstate commerce, is further

sustained by other Anti-trust decisions in which it

clearly appeared that the defendants were not

themselves engaged in commerce of any sort.

Thus in Standard Oil Co. v. United States, 283

U. S. 163, a suit to enjoin violation of the Sherman

Anti-trust Act, the combination enjoined related to

the manufacture of gasoline by the process of crack-

ing. The Supreme Court held the Act applicable to

the defendants, although their conduct in question

related only to the manufacture of gasoline. The

Court said at page 169

:

Moreover, while manufacture is not inter-

state commerce, agreements concerning it

which tend to limit the supply or to fix the

price of goods entering into interstate com-

merce, or which have been executed for that

purpose, are within the prohibitions of the

Act.

Other cases sustaining the application of the

Anti-trust Acts to defendants who were engaged in
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purely intrastate activity which, however, burd-

ened interstate commerce by affecting the price of

commodities which moved in interstate commerce,

are : Umfed States v. Patten, 226 U. S. 525 (de-

fendant traded in cotton futures in an effort to

raise the price of cotton by cornering the supply)
;

Swift and Co. v. United States, 196 U. S. 375 (de-

fendants agreed not to compete in the purchasing of

cattle at the Chicago Stockyards in order to reduce

the prices received by cattle growers) ; Addyston

Pipe d Steel Co. v. United States, 175 U. S. 211

(defendants were manufacturers of sewer pipe who

agreed not to compete for contracts for pipe, in

order to increase the price which purchasers would

be obliged to pay) ; Loewe v. Law'lor, 208 U. S, 274;

Bedford Co. v. Stone Cutters Association, 274 U. S.

37.

Perhaps the clearest statement of the true scope

of the power of Congress to regulate intrastate con-

duct which affects and burdens interstate commerce

is that contained in United States v. Ferger, 250

U. S. 199, involving the validity of an act of Con-

gress making it a crime to utter counterfeit bills of

lading purporting to represent shipments of goods

in interstate commerce. The Court said at page

203:

Thus both in the pleadings and i\\ the

contention as summarized by the court be-

low it is insisted that as there was and could

be no commerce in a fraudulent and fictitious

bill of lading, therefore the power of Con-
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gress to regulate commerce could not embrace

such pretended bill. But this mistakenly

assumes that the power of Congress is to be

necessarily tested by the intrinsic existence

of commerce in the particular subject dealt

with, instead of hy the relation of that sub-

ject to coni7nerce and its effect upon it. We
say mistakenly assumes, because we think it

clear that if the proposition were sustained it

would destroy the power of Congress to regu-

late, as obviously that power, if it is to exist,

must include the authority to deal with ob-

structions to interstate commerce (In re

Debs, 158 U. S. 564) and with a host of other

acts which, because of their relation to and

influence upon interstate commerce^ come
within the power of Congress to regulate, al-

though they are not interstate commerce in

and of themselves. (Italics ours.)

In the court below, appellees, in contending that

these two licenses were not a regulation of inter-

state commerce but an attempt by the Federal Gov-

ernment to regulate matters solely within the juris-

diction of the State, relied upon Coe v. Errol, 116

U. S. 517, and Kidd v. Pearson, 128 XJ. S. 1. The

District Court sustained appellees' contention on

the authority of Minnesota v. Blasius, 290 U. S. 1

;

Chassanoil v. Greenwood, 291 U. S. 584; Nashville

C. d St. L. By. v. Wallace, 288 U. S. 249; and Fed-

eral Compress Co. v. McLean, 291 U. S. IT.''

* The District Court decided this case on the basis of its

decision in Hill v. Darger (R. 253). That case is also before

this Court on appeal : Darger v. HUl^ No. 7656.
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Appellants respectfully submit that these cases

not only fail to support the proposition for which

they were cited, but are not in any respect incon-

sistent with appellants' contention here. It is im-

portant to note that every one of these cases in-

volved the constitutionality of a State, not a Fed-

eral, statute. The question before the Supreme

Court in each of these cases was whether or not the

State statute in question unduly interfered with

interstate commerce, and it does not at all follow

from the decisions in these cases sustaining a State

tax upon or regulation of a particular business that

Congress might not also regulate that business

under the Commerce power. For the Supreme

Court has many times affirmed that the right of a

State to regulate or tax a commodity under such cir-

cumstances, is not exclusive of the right of the Fed-

eral Grovernment to regulate, under the Commerce

Clause, transactions respecting that same commod-

ity. In such a case the State and Federal Govern-

ments have concurrent, not mutually exclusive, jur-

isdiction, provided that the state regulation is not

in conflict with federal regulation.

The very case relied upon by the Court below,

Minnesota v. Blasius, 290 U. S. 1, clearly demon-

strates this proposition. That case involved the

right of the State of Minnesota to tax, as personal

property, cattle situated in the St. Paul stockyards

on a given date. The cattle had been shipped to the

yards from a point outside of Minnesota and were

purchased by the defendant from a commission

merchant. On the day after the taxable date the
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cattle were shipped outside of Minnesota. The

court found that the vast majority of cattle so han-

dled in the St. Paul stockyards were shipped in

from states other than Minnesota and passed

through the stockyards to other states. In defer-

ence to Stafford v. Wallace, 258 U. S. 495, and Tagg

Bros, and Moorhead v. United States, 280 U. S. 420,

the Minnesota Supreme Court held the tax invalid

on the ground that the cattle were in the current of

interstate commerce and hence could not be taxed

by the State. The United States Supreme Court

reversed the Supreme Court of Minnesota and sus-

tained the constitutionality of the tax, pointing out

that although the cattle in the stockyards were in

the current of interstate commerce and hence sub-

ject to regulation by the Federal Government, it

did not follow therefrom that the cattle could not

be taxed by the State of Minnesota

:

But because there is a flow of interstate

commerce which is subject to the regulating

power of the Congress, it does not necessarily

follow that, in the absence of a conflict with

the exercise of that power, a State may not

lay a non-discriminatory tax upon property

which, although connected with that flow as

a general course of business, has come to rest

and has acquired a situs within the State.

The distinction was recognized in Stafford

V. Wallace, supra, pp. 525, 526, where the

Court cited, as an illustration, the case of

Bacon v. Illinois, 227 U. S. 504, in which such

a non-discriminatory property tax was sus-
100464—34 5
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tained. And the Court in the Stafford case

quoted from the opinion in the Bacon case

{supra, p. 516), the following statement of

the distinction: ''The question" {that is, as

to the validity of the state tax) ''it should

'be observed, is not with respect to the extent

of the power of Congress to regulate inter-

state commerce, but whether a particular

exercise of state power in view of its nature

and operation must be deemed to be in con-

flict with this paramount authority."
^ * * Such an exertion of state power

belongs to that class of cases in which, by
virtue of the nature and importance of local

concerns, the State may act until Congress,

if it has paramount authority over the sub-

ject, substitutes its own regulation. (Italics

ours.)

And in many other cases the Supreme Court has

expressly declared that the right of a State to tax

or regulate transactions with respect to a com-

modity is not exclusive of the right of the Federal

Government to regulate, under the Commerce

Clause, transactions respecting that same com-

modity. See Stafford v. Wallace, 258 U. S. 495, at

page 525 ; Bacon v. Illinois, 227 U. S. 504, at page

516 ; Addyston Pipe <f Steel Co. v. United States,

175 U. S. 211, at pages 245, 246.

It is, therefore, clear that the decisions relied

upon by appellees and the District Court in sus-

taining the power of a state to tax or regulate in-

trastate business or transactions, were not intended

to establish that under appropriate circimistances
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those same intrastate- transactions could not be

regulated by Congress under the Commerce Clause.

Illustrations are not wanting of intrastate activ-

ities which the Supreme Court has held to be

subject to regulation by both State and Federal

Governments. Thus intrastate railroad rates may
be regulated by the states (Minnesota Rate Cases,

230 U. S. 352) ; but when intrastate rates affect in-

terstate commerce, Congress may regulate them

(The Shreveport Case, 234 U. S. 342; Railroad

Commission of Wisconsin v. Chicago B. d; Q. Ry.,

257 U. S. 563). Sales of grain on grain exchanges

are intrastate sales. The states may both regulate

such sales (Dickson v. Uhlmann Grain Co. 288

U. S. 188, 198) and tax the grain which is the sub-

ject of sale (Bacon v. Illinois, 227 U. S. 504) ; and

yet detailed regulation by Congress of all transac-

tions on the grain exchange has been upheld

(Board of Trade v. Olsen, 262 U. S. 1). Similarly

a state may tax cattle in the stockyards (Minne-

sota V. Blasius, 290 XJ. S. 1) ;
yet Congress may, at

the same time, regulate the stockyards and the

sales of cattle therein (Stafford v. Wallace, 258

U. S. 495 ; Tagg Bros, d Moorhead v. United States,

280 U. S. 420). And states may tax mining, which

is not interstate commerce (Oliver Iron Mining Co.

V. Lord, 262 U. S. 172 ; Heisler v. Thomas Colliery

Co., 260 U. S. 245) ; while Federal legislation may
also apply to mining where interstate commerce is

burdened (Coronado Coal Co. v. United Mine
Workers, 268 JJ. S. 295).
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It is obvious, therefore, that none of the cases

cited by aiopellees and relied upon by the District

Court has any bearing on the question as to whether

the Federal Government may regulate the pur-

chase of milk by Los Angeles distributors from

producers, although the fluid milk distributed in

Los Angeles does not itself move in interstate

commerce.

We submit that we have demonstrated that the

prices at which distributors purchase milk from

producers for fluid consumption in the urban mar-

kets of the country, of which Los Angeles is one,

are so immediately related to the national move-

ment of dairy products in interstate commerce and

the price received by farmers for the milk con-

verted into those products, that it would be impos-

sible to increase the price for milk received by

dairy farmers throughout the country without reg-

ulating the purchase of fluid milk by distributors

in the urban markets. The cases discussed above

clearly demonstrate that the Federal commerce

power extends to the regulation of purely intra-

state activities which directly affect the price and

the movement of commodities in interstate com-

merce. Therefore, the Agricultural Adjustment

Act and the Los Angeles Milk Licenses, in fixing

the minimum prices which distributors such as

'appellees are obliged to pay producers for their

milk, are a valid exercise of the power granted the

Federal Government by the Commerce Clause of

the Constitution.
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B. Fixing the purchase price of milk which moves in interstate

commerce is a proper regulation of interstate commerce

As we have demonstrated above, fixing the pro-

ducer's price for fluid milk which is distributed in

such intrastate markets as Los Angeles, is abso-

lutely essential to the effective stabilization of the

price received by the farmer for the vast amount

of milk which is converted into butter, cheese, and

other dairy products moving in interstate com-

merce. Appellees have not contended that the

power of Congress to regulate interstate commerce

may not be exercised by fixing the price to be paid

producers for a commodity which moves in the cur-

rent of interstate commerce, but we propose to

show that the fixing of producer's prices for com-

modities which move in interstate commerce is a

valid mode of regulating interstate commerce.

That such price fixing is not forbidden by the due

process clause of the Fifth Amendment will be dem-

onstrated below.

The Supreme Court has clearly affirmed that the

Federal Government may, in the exercise of its

commerce power, fix the purchase price of a

commodity.

Lemke v. Farmers Grain Co., 258 U. S. 50, in-

volved the constitutionality of a North Dakota

statute which regulated the business of purchasing

grain from farmers within that state. Among
other things, the statute fixed the price to he paid

for grain purchased from grotvers hy buyers in the
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State. It appeared that a very large percentage

of all the grain grown in North Dakota was shipped

in interstate commerce outside of the state after its

purchase. The Supreme Court held the statute in-

valid on the ground that the fixing of the prices to

be paid producers of such grain was a regulation

of interstate commerce and hence could be imposed

only by the Federal Government and not by the

State. In discussing the terms of the statute, the

Court stated, at page 58

:

That is, the state officer may fix cmd deter-

mine the price to he paid for grain which is

bought, shipped, and sold in interstate com-
merce. That this is a regulation of inter-

state commerce is obvious from its mere
statement.

Nor will it do to say that the State law

acts before the interstate transaction begins.

It seizes upon the grain and controls its pur-

chase at the beginning of interstate com-

merce. * * *

It is alleged that such legislation is in the

interest of the grain growers and essential to

protect them from fraudulent purchasers

and to secure payment to them of fair prices

for the grain actually sold. This may be

true, but Congress is atnply authorized to

pass measures to protect interstate commerce

if legislation of that character is needed.

The supposed inconveniences and wrongs are

not to be redressed by sustaining the consti-

tutionality of laws which clearly encroach
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upon the field of interstate commerce placed

by the Constitution under Federal control.

(Italics ours.)

Thus, in holding invalid the North Dakota statute

which sought to fix the price farmers were to be

paid for their grain, the Court expressly said that

such power to fix prices to growers of commodities

moving in the current of interstate commerce was

specifically delegated to the Federal Government

under the Commerce Clause of the Constitution.

Indeed, the Supreme Court regarded the fixing of

the purchase price of a commodity which moves in

interstate commerce so direct, immediate, and vital

a regulation of interstate commerce that it held

that the States lacked the power to fix such price,

even in the absence of prior federal legislation pre-

empting the field.

And in Shafer v. Farmers Grain Co., 268 U. S.

189, the Supreme Court, in declaring unconstitu-

tional a statute similar to that involved in the

Lemke case, expressly stated that the purchase of a

commodity prior to its movement in interstate com-

merce is itself a part of interstate commerce (p.

198):

Buying for shipment, and shipping, to

markets in other states when conducted as

before shown constitutes interstate com-
merce—the 'buying heing as much a part of

it as the shipping. (Italics ours.)

To the same effect is Dahnke-Walker Co. v. Bon-

durant, 257 U. S. 282.
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The power of the Federal Government to fix the

price of an agricultural commodity which moves in

interstate commerce was thus directly affirmed in

the Lemke and Shafer cases. It is precisely this

power which Congress has exercised in the Agri-

cultural Adjustment Act, and which the Secretary

of Agriculture has executed by issuing Milk

Licenses in the urban markets of the country, Los

Angeles among others.

That fixing the price of a commodity which

moves in interstate commerce is an appropriate

mode of regulating interstate commerce has been

reaffirmed by the Supreme Court this year. On
October 16, 1934, the Supreme Court affirmed with-

out opinion the decision of a three-judge federal

court in the case of Seelig v. Baldwin, et al., 7 Fed.

Supp. 776 (D. C. S. D. N. Y.). That case involved

the constitutionality of a provision of the New
York Milk Control Act making it unlawful to sell

in New York milk produced outside the State and

purchased from the producer at a price less than

the minimiun producer price fixed by the statute

for purchases of milk within the State. The plain-

tiff purchased the milk in Vermont at less than the

minimum New York producer price and shipped it

to New York. The Court held that, insofar as the

statute forbade the plaintiff from reselling such

milk in the cans in which he had transported it, it

was unconstitutional because such sale was a part

of interstate commerce.
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The denial of any right in the states to fix the

price of a commodity which moves in interstate

commerce is necessarily an affirmance that such

right exists in the Federal Government, for other-

wise, as the Supreme Court said in Addyston Pipe

(& Steel Co. V. United States, 175 U. S. 211, at

page 231:

If neither Congress nor the State legisla-

tures have such power, then we are brought

to the somewhat extraordinary position that

there is no authority, state or national,

which can legislate upon the subject of or

prohibit such contracts. This cannot be the

case.^

And see the Head Money cases, 112 U. S. 580,

at 593.

The Supreme Court has recognized in other

cases that the price of a commodity which moves

in interstate commerce is so directly related to the

interstate movement of the commodity itself that

price regulations may appropriately be made in the

exercise of the power of the Federal Government

to regulate interstate commerce.

A primary purpose of the statutes involved in

both Chicago Board of Trade v. Olsen, 262 U. S. 1,

'" It certainly cannot be contended that neither the states

nor the Federal Government can regulate the price of milk,

for the Supreme Court has expressly held that the states do

have this power with respect to intrastate milk {Nebhia v.

New York^ 291 U. S. 502, discussed below at page 77) ; and
that the Federal Government has this poAver when interstate

commerce is involved {Seelig v. Baldwin et al., United States

Supreme Court, decided October 16, 1934, discussed above at

page 68).
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and Stafford v. Wallace, 258 U. S. 495, was to in-

sure that the producers of agricultural commodi-

ties (grain and livestock) would receive fair prices

for their products. The Supreme Court recog-

nized that the direct causal relationship which

obtains between the producers' price of the com-

modity and its movement in interstate commerce

renders the regulation of such price an appropriate

exercise of the power of the Federal Government

to regulate interstate conmierce. In Chicago

Board of Trade v. Olsen, the court said, at page 39

:

If a corner and the enhancement of prices

produced by buying futures directly burden

interstate commerce in the article whose
price is enhanced, it would seem to follow

that manipulations of futures which unduly

depress prices of grain in interstate com-

merce and directly influence consignment in

that commerce are equally direct. The ques-

tion of price dominates trade between the

States. Sales of an article which affect the

countrywide price of the article directly

affect the countrywide commerce in it,

(Italics ours.)

And see Tagg Bros. (& Moorhead v. United States,

280 U. S. 420, and Local 167 etc. v. United States,

291 U. S. 293, both of which cases sustained fed-

eral regulation of intrastate conduct which directly

affected the price of commodities in the current of

interstate commerce.

We submit, therefore, that the foregoing deci-

sions of the Supreme Court clearly establish that
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the stabilizing of prices received by dairy farmers

for the great volume of milk which moves in inter-

state commerce in the form of dairy products is

clearly within the commerce power of the Federal

Government. As we have shown in the preceding

section of this point in the brief, the fixing of mini-

mum prices which distributors must pay producers

for milk distributed in the urban markets, such as

Los Angeles, is absolutely essential to the attain-

ment of this appropriate exercise of the Federal

commerce power. The constitutionality of the

Agricultural Adjustment Act and the Los Angeles

Milk Licenses, under the Commerce Clause, is

therefore clear.

C. The purpose of the Agricultural Adjustment Act and the Los
Angeles Milk Licenses in fixing the price to be paid farmers

for milk, is to increase the national flow of interstate

commerce

In the preceding section we have shown that it is

within the power of Congress to fix the price of an

agricultural commodity which moves in interstate

commerce. Under the cases which we there cited,

the purpose of Congress in making such regulation

is immaterial as far as the question of its power so

to do under the Commerce Clause is concerned. It

would, therefore, be unnecessary in sustaining the

exercise of the power, to consider the ultimate ob-

jective which Congress had in mind in the passage

of the Agricultural Adjustment Act. We wish,

however, to point out to the Court that not only is

the particular regulation (the fixing of prices to
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producers) contemplated by the Agricultural Ad-

justment Act and applied in the Los Angeles Milk

Licenses an appropriate regulation of interstate

•commerce, but that the ultimate objective of Con-

gress in adopting this legislation was to remove

obstructions to and so increase the national flow of

interstate commerce.

There is no need for conjecture as to the condi-

tion which Congress decided to remedy by the pas-

sage of the Agricultural Adjustment Act or the

mechanism which it adopted to remedy that condi-

tion. The statute itself answers both questions. It

expressly declares that an acute emergency exists

throughout the Nation; that a severe and increas-

ing disparity exists between the return the farmers

receive for their products and the prices which they

must pay for industrial products ; that this dispar-

ity has broken down and made impossible the or-

derly exchange of commodities and has burdened

and obstructed the normal currents of commerce in

such commodities.

In effect, the statute recites that the national flow

of interstate commerce has fallen to an alarmingly

low level and declares that it is the purpose of Con-

gress, through the Agricultural Adjustment Act, to

secure to the farmer an increased price for his com-

modities. But such increased price is secured for

the farmer, under the licensing jjrovisions of the

Act, only for those commodities which enter into

the current of interstate commerce. Further, Con-

gress, by enacting this legislation, intended to se-
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cure for the farmer an increased purchasing power

to the end that he in turn, by increasing his pur-

chases, might help increase and restore the national

interstate commerce to its normal volume. The

purpose of Congress in enacting this legislation was

therefore (a) to secure to the farmer a greater re-

turn on commodities produced by him which move

in the current of interstate commerce, and (h) to

increase the flow of national interstate commerce

for the benefit of the entire nation.

Thus, one of the means adopted by Congress to

alleviate the general economic crisis, one of the cor-

nerstones of the entire recovery program, was the

passage of the Agricultural Adjustment Act, which

provided a means for increasing the purchasing

power of the farmer and thereby increasing the flow

of interstate commerce. This purpose clearly ap-

pears from the face of the statute itself. Whether

Congress was right or wrong in the economics of

its reasoning is beside the point here. Thus in

Stafford v. Wallace, 258 U. S. 495, the Supreme

Court said (page 521) :

Whatever amounts to more or less con-

stant practice, and threatens to obstruct or

unduly to burden the freedom of interstate

commerce is within the regulatory power of

Congress under the commerce clause, and it

is primarily for Congress to consider and
decide the fact of the danger and meet it.

This Court will certainly not substitute its

judgment for that of Congress in such a
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matter, unless the relation of the subject to

interstate commerce and its effect upon it

are clearly nonexistent. (Italics ours.)

Not only has the fixing of prices under the Los

Angeles Milk Licenses directly benefited the farmer

by increasing the price of his product and so in-

creased his purchasing power and the national flow

of interstate commerce, but it has corrected mar-

keting conditions prevailing in the dairy industry

which have led to unfair competitive practices on

the part of distributors, resulting in a price for

milk lower than that justified by the supply and de-

mand situation existing even during this period of

depression (R. 317). The power of Congress by

legislation to correct competitive practices, which

in its opinion are detrimental to the interstate com-

merce of the nation, has long been recognized by the

courts in dealing with the Anti-trust Laws. At the

time of the adoption of the Anti-trust Laws it was

the opinion of Congress that free and unrestricted

competition was a wise and wholesome situation for

all commerce, and that the national prosperity re-

quired that such free competition be maintained.

The courts did not then inquire into the soundness

of the economic theory thus adopted by Congress

but upheld the Anti-trust Laws as a proper exercise

of the commerce power. Thus, in Northern Securi-

ties Co. V. United States, 193 U. S. 197, the Court

said (p. 337) :

Whether the free operation of the normal

laivs of competition is a wise and wholesome

<
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rule for trade and commerce is an economic

question which this court need not consider

or determine. Undoubtedly, there are those

who think that the general business interests

and prosperity of the country will he best

promoted if the rule of com-petition is not

applied. But there are others who believe

that such a rule is more necessary in these

days of enormous wealth than it ever was in

any former period of our history. Be all

this as it may, Congress has, in effect, recog-

nized the rule of free competition by declar-

ing illegal every combination or conspiracy

in restraint of interstate and international

commerce. As in the judgment of Congress

the public convenience and the general wel-

fare will be best subserved when the natural

laws of competition are left undisturbed by

those engaged in interstate commerce, and as

Congress has embodied that rule in a statute,

that must be, for all, the end of the matter, if

this is to remain a government of laws and

not of men. (Italics ours.)

As appears from the face of the Agricultural

Adjustment Act, Congress has now found that the

forces of free competition with respect to agricul-

tural commodities, are, if unrestricted, not in the

interest of the national prosperity. It has, there-

fore, in order to promote the national prosperity

and the free flow of interstate commerce, enacted

the Agricultural Adjustment Act for the purpose,

among others, of curbing such competitive prac-

tices. The Los Angeles Milk License, by fixing
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prices to producers, eliminates unfair competitive

practices among distributors, which resulted, under

a regime of unrestrained competition, in beating

down the price of milk to the producer. The rela-

tion of the remedy so employed to interstate com-

merce being clear, we submit that it should be sus-

tained as a proper exercise of the commerce power.

VIII

The Los Angeles Milk Licenses are a reasonable and ap-

propriate regulation of the dairy industry and are

valid under the due process clause of the Fifth Amend-
ment

Appellees allege that the application of the Los

Angeles Milk Licenses to them is not only an un-

constitutional attempt to regulate interstate com-

merce but that the provisions of the Licenses

violate the due process clause of the Fifth Amend-

ment to the Constitution. Though the Court be-

low did not purport to pass upon these contentions,

we shall demonstrate that these Licenses are rea-

sonable regulations of the Dairy Industry and

hence are not objectionable as depriving appellees

of property without due process of law. In the dis-

cussion of this point it Will be assumed that, as

has been demonstrated above, these Licenses are a

proper exercise of the Federal power to regulate

interstate commerce.

Any possible contention that the regulation of

the dairy industry by the Los Angeles and similar

Milk Licenses violates the due process clause of

the Fifth Amendment is conclusively refuted by
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Nehhia v. New York, 291 U. S. 502, and Hegeman

Farms Corporation v. Baldwin et al., 55 Sup. Ct.

Rep. 7, decided on November 5, 1934.

Nehhia v. New York, 291 U. S. 502, sustained the

constitutionality of the New York statute which

delegated to an administrative commission the right

to fix both minimum prices which distributors were

obliged to pay producers for milk, and minimum

prices at which distributors might resell milk. The

Court specifically refuted the contention that the

due-process clause of the Fourteenth Amendment ®

forbade the regulation of the dairy industry in the

respects here involved, and decided that price-fixing

is an appropriate and constitutional mode of regu-

lating the dairy industry. The Court said at page

525:

The Fifth Amendment, in the field of Fed-
eral activity, and the Fourteenth, as respects

State action, do not prohibit governmental

regulation for the public welfare. They

® Clearly Congress is not more restricted by the Fifth

Amendment than the state legislatures by the Fourteenth.

The Supreme Court expressly so held in Heiner v. Donnan,
285 U. S. 312, at page 326. And the Supreme Court of the

United States frequently cites cases arising under the due-

process clause of the Fourteenth Amendment, in its decisions

upon the due-process limitation upon Federal legislation and
vice versa. For this reason some of the cases cited under this

point involve the validity of state legislation, but the prin-

ciples there discussed are equally applicable to legislation by
the Federal Government.

100464—31 6
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merely condition the exertion of the ad-

mitted power, by securing that the end shall

be accomplished by methods consistent with

due jjrocess. And the guarantee of due proc-

ess^ as has often been held, demands only

that the laws shall not he unreasonable, ar-

bitrary or capricious, and that the means
selected shall have a real and substantial re-

lation to the object sought to be attained.

* * * The court has repeatedly sustained

curtailment of enjoyment of private prop-

erty, in the public interest. The owner's

rights may be subordinated to the needs of

other private owners whose pursuits are

vital to the paramount interests of the com-

munity. * * *

If the law-making body within its sphere

of government concludes that the conditions

or practices in an industry make unrestricted

competition an inadequate safeguard of the

consumer's interests, produce waste harm-
ful to the public, threaten ultimately to cut

off the supply of a commodity needed by the

public, or portend the destruction of the in-

dustry itself, appropriate statutes passed in

an honest effort to correct the threatened

consequences may not be set aside because

the regidation adopted fixes prices reason-

ably deemed by the legislature to be fair to

those engaged in the industry and to the con-

suming public. And. this is especially so

where, as here, the economic maladjustment

is one of price, which threatens harm to the

producer at the one end of the series and the

consumer at the other, (Italics ours.)



Although the decision of the Supreme Court in

the Nehhia case sustained the constitutionality of

the regulation of both producer prices and resale

prices, the issue strictly before the Court was the

right to regulate resale prices. But the right to

regulate producer prices was squarely involved in

Hegeman Farms Corporation v. Baldwin et nl.,

decided by the United States Supreme Court on

November 5, 1934. That case involved the constitu-

tionality of orders of the New York Milk Control

Board fixing both the minimum price below which

New York milk distributors were forbidden to sell

milk at retail and the minimum prices which such

distributors were obliged to pay producers for their

milk. The bill in that case alleged that the competi-

tion among milk dealers was so keen that in prac-

tice the legal minimum was the maximum price at

which the plaintiff could sell its milk, and that the

spread between the price at which the plaintiff could

sell milk and the price which it was obliged to pay

producers for such milk was so small that it was

insufficient to enable the plaintiff to earn a fair

return on its invested capital. Nevertheless, the

Supreme Court held that such price fixing by the

Milk Control Board did not violate the due process

clause of the Fourteenth Amendment. In affirm-

ing the dismissal of the bill, the court said

:

If the designation of a minimum price is

within the scope of the police power, ex-

penses or losses made necessary thereby

must be borne as an incident, unless the or-
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der goes so far beyond the need of the occa-

sion as to be turned into an act of tyranny.

Nothing of the kind is charged.

The Supreme Court conceded that the effect of

such price-fixing might drive out of business the

weaker and less efficient milk distributors, but said

:

Whether a wise statecraft will favor or

condemn this exaltation of the strong is a

matter of legislative policy with which courts

are not concerned. To pass judgment on it,

there is need that the field of vision be ex-

panded to take in all the contestants in the

race for economic welfare, and not some of

them only. The small dealer may suffer, but

the small producer may be helped, and an in-

dustry vital to the state thus rescued from
extinction. Such, at any rate, is the theory

that animates the statute, if we look to the

official declaration of the purpose of its

framers. Nehbia v. New York, supra, pp.

515, 516. The question is not for us whether

the workings of the law have verified the

theory or disproved it. At least, a law so

animated is rescued from the reproach of

favoritism for the powerful to the prejudice

of the lowly. If the orders made thereunder

are not arbitrary fiats, the courts will stand

aloof.

These two decisions of the Supreme Court estab-

lish beyond question that the dairy industry is

subject to governmental regulation, and that the

fixing of both minimum producer prices and mini-

mum resale prices is an appropriate mode of regu-
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lating the industry. Appellees' contentions that

the Los Angeles Milk License, in fixing the mini-

mum prices which they are obliged to pay pro-

ducers for their milk, and minimum prices below

which they may not resell milk, violates the due

process clause of the Fifth Amendment, obviously

must fall, in the light of Nehhia v. New York, 291

U. S. 502, and Hegeman Farms Corporations v.

Baldwin.

The dairy industry is the most important branch

of agriculture in terms of money value. Twenty-

five percent of the total farm income in the United

States is derived from dairy products (R. 319).

The production and distribution of milk, both

nationally and in the state of California is a para-

mount industry from which a major part of the

rural population obtains its livelihood and which

materially affects the health and prosperity of all

the people. That the vital importance of milk and

dairy products to the well-being of the nation ren-

ders the dairy industry an appropriate field for

governmental regulation is demonstrated by the

existence of many statutes and ordinances affecting

the production and distribution of milk. Municipal

health requirements for milk consumed in urban

centers are practically universal. Legislation sim-

ilar in its purpose to that of the Agricultural

Adjustment Act and the Los Angeles Milk Licenses,

to assure farmers a fair return for the milk which
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tliey produce, has recently been enacted by eleven

states, including California/

The disastrous effects of the depression upon the

dairy industry in general and in California in par-

ticular are set forth in the Gaumnitz affidavit

(R. 315-317), from which it clearly appears that

unless regulatory measures are adopted to insure

dairy farmers a fair and reasonable price for their

products, a large proportion of the farm population

of the country will be deprived of its livelihood, its

purchasing power will be seriously impaired and

the health and safety of the people who depend in a

large majority upon a consistent, pure and adequate

supply of fresh milk will be endangered. Such a

condition clearly calls for and justifies regulation

of the dairy industry in the respects here involved.

Appellees allege as a further ground for invalid-

ity under the due process clause that the Licenses

impose charges upon them for the benefit of other

persons, corporations, or enterprises. No doubt

this contention is founded upon a misconstruction

of those provisions of the Licenses which require

payments to be made to the Los Angeles Milk In-

^ New York : Laws 1934, ch. 126 ; Connecticut : Laws Cum.
Supp. 1933, ch. 1078 ; New Jersey : Laws 1933, ch. 169 ; Penn-

sylvania : Pamphlet Laws 1933-34, p. 174 ; Ohio : Baldwin's

Ohio Code Service 1933, § 10801 ; California : Compiled Sta-

tutes, 1933, ch. 754; Massachusetts: Acts and Resolves 1934,

ch. 376; Oreg-on: Laws 1933, 2nd Extra Session, ch. 72;

Rhode Island : Laws 1934, Senate Bill No. 83, Approved May
7, 1934; Vermont: Acts and Resolves, Spec. Sess. 1933, ch. 8;

Florida : Laws 1933, ch. 16078.
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dustry Board (p. 48 of pamphlet following R. 32),

payments to be made to Milk Producers, Inc. (suc-

cessor to Producers Arbitration Committee, Inc.)

(pp. 49-50 of pamphlet following R. 32), and pay-

ments to be made to the Market Administrator (R,

138-140).

When properly understood, these provisions of

the Licenses are seen as merely a necessary part

of the plan to pay producers the minimum price.

Moneys paid to the Los Angeles Milk Industry

Board pursuant to Section 4 (b), (c), and (d) of

Article III of License No. 17 (p. 48 of pamphlet

following R. 32) and to the Market Administrator

pursuant to Section D of Exhibit A of License

No. 57 (R. 138-140) were and are to be used to meet

the expenses of administering these Licenses and

of rendering certain services to producers. It can-

not be seriously contended that these provisions are

invalid in view of the Head Money Cases, 112 U. S.

580 ; Pure Oil Co. v. State of Minnesota, 248 U. S.

158 ; Patapsco Guano Co. v. North Carolina Board

of Agriculture, 171 U. S. 345; Mountain Timber

Co. V. State of Washington, 243 U. S. 219; and

NoUe State Bank v. Haskell, 219 U. S. 104.

A detailed explanation of the necessity of Sec-

tion 5 of Article III and Exhibit C of License No.

17 (pp. 49, 75 of pamphlet following R. 32) which

provide for payments to Milk Producers, Inc. (suc-

cessor to Producers Arbitration Committee, Inc.),

is found in the Record (R. 363-364). This same

explanation is applicable to Paragraph 7 of Section
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A of Exhibit A of License No. 57 (R. 134) which

provides for pajnnents to the Market Adminis-

trator. It is there clearly demonstrated that these

provisions are necessary because the daily supply

of milk for the Los Angeles market far exceeds the

consumptive demand for fluid milk and this surplus

must be disposed of by manufacturing it into the

cheaper forms of dairy products (R. 371, 380).

The payments required from certain distributors

and paid out in turn to others are simply the

means of distributing the total purchase price of

fluid milk and surplus milk equitably among all

producers. They impose no obligation upon dis-

tributors in addition to the primary obligation to

pay fixed prices for all milk purchased.

The Supreme Court of the United States has ex-

pressly recognized the reasonableness of this type

of regulation. The Court stated in Nehhia v. Neio

York, supra, at page 517

:

The fluid milk industry is affected by fac-

tors of instability peculiar to itself which

call for special methods of control. Under
the best practicable adjustment of supply to

demand the industry must carry a surplus of

about 20 percent, because milk, an essential

food, must be available as demanded by con-

sumers every day in the year, and demand
and supply vary from day to day and accord-

ing to the season ; but milk is perishable and
cannot be stored. Close adjustment of sup-

ply to demand is hindered by several factors

difficult to control. Thus surplus milk pre-
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sents a serious problem, as the prices which

can be realized for it for other uses are much
less than those obtainable for milk sold for

consumption in fluid form or as cream. A
satisfactory stahilization of prices for fluid

milk requires that the burden of surplus

milk he shared equally by all producers and
all distributors in the milk shed. So long

as the surplus burden is unequally dis-

tributed the pressure to market surplus milk

in fluid form will be a seriously disturbing

factor. The fact that the larger distributors

find it necessary to carry large quantities of

surplus milk, while the smaller distributors

do not, leads to price cutting and other forms

of destructive competition. Smaller dis-

tributors, who take no responsibility for the

surplus, by purchasing their milk at the

blended prices (i. e., an aA^erage between the

price paid the producer for milk for sale as

fluid milk and the lower surplus milk price

paid by the larger organizations) can under-

sell the larger distributors. Indulgence in

this price cutting often compels the larger

dealer to cut the price, to his own and the

producer's detriment. (Italics ours.)

We respectfully submit that the foregoing an-

alysis and the decisions of the Supreme Court in

the Nebbia and Hegeman Farms cases conclusively

demonstrate that the provisions of the Los Angeles

Licenses are reasonable regulations of the dairy in-

dustry and hence the application of these provisions

of these Licenses to appellees does not deprive them

of any property without due process of law.
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IX

The power given the Secretary of Agriculture by the

Agricultural Adjustment Act is a constitutional and

valid delegation of legislative power

Although the District Judge did not discuss in

his opinion the question as to whether the power

delegated to the Secretary of Agriculture by the Act

exceeds constitutional limits, this issue was raised

by appellees below, and they may argue it here.

We shall, therefore, briefly demonstrate that the

delegation of power to the Secretary of Agriculture

made by the Agricultural Adjustment Act is clear-

ly constitutional.

It is appropriate to note that despite the great

number of cases in which the Supreme Court has

been urged to declare unconstitutional a statutory

delegation of legislative power to an administra-

tive official, not a single Act of Congress has ever

been declared unconstitutional by the Supreme

Court on this ground. The Supreme Court has

always recognized the practical necessity of delegat-

ing to administrative officials the details of admin-

istering complicated legislation. Constitutional

requirements are met when Congress lays down

a general rule or policy and delegates to adminis-

trative officials the details of administering the law.

Thus in Hampton, Jr. d Co. v. United States, 276

U. S. 394, the Supreme Court sustained the consti-

tutionality of the flexible tariff provision of the

Tariff Act of 1922. This provision authorized the
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President, upon investigation of differences in for-

eign and domestic costs of production, to change the

classification and rates of duty initially established

in the Tariff Act, and required the President to

take into account differences in the selling price of

domestic and foreign articles, as well as other ad-

vantages or disadvantages in competition. The

opinion relied upon the precedents upholding rate-

fixing in interstate commerce (page 407) :

Again, one of the great functions con-

ferred on Congress by the Federal Constitu-

tion is the regulation of interstate commerce
and rates to be exacted by interstate carriers

for the passenger and merchandise traffic.

The rates to be fixed are myriad. If Con-

gress were to be required to fix every rate, it

would be impossible to exercise the power at

all. Therefore, common sense requires that

in the fixing of such rates. Congress may pro-

vide a Commission, as it does, called the In-

terstate Commerce Commission, to fix those

rates, after hearing evidence and argument
concerning them from interested parties, all

in accord with a general rule that Congress

first lays down, that rates shall be just and
reasonable considering the service given, and
not discriminatory.

In United States v. Grimaud, 220 U. S. 506, the

Supreme Court upheld a statute declaring that the

Secretary of Agriculture " may make such rules

and regulations and shall establish such service as

will insure the objects of such reservation, namely,.
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to regulate tlieir occupancy and use and to preserve

the forests thereon from destruction ; and any vio-

lations of the provisions of this Act or such rules

-and regulations shall be punished * * *." The

Secretary issued regulations providing that per-

sons must secure permits before driving and graz-

ing any sheep stock in a forest preserve, and made
charges in connection therewith. The charges

were for the purpose of preventing excessive graz-

ing and thereby protecting the young growth and

native grasses and to cover management expenses.

In approving the regulations, the Court said

(p. 516)

:

In the nature of things it was imprac-

ticable for Congress to provide general reg-

ulations for these various and varying de-

tails of management. Each reservation had
its peculiar and special features; and in

authorizing the Secretary of Agriculture to

meet these local conditions Congress was
merely conferring administrative functions

upon an agent, and not delegating to him
legislative power. * * *

Other cases sustaining as constitutional Acts of

Congress delegating to officials administrative de-

tails requiring the exercise of judgment are

:

Avent V. United States, 266 U. S. 127.

Buttfield V. Stranahan, 192 U. S. 470.

Field V. Clark, 143 U. S. 649.

Section 2 of the Agricultural Adjustment Act,

together with the Declaration of Emergency in the
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Act, lays down an immediate objective or general'

standard in economic terms; namely, the removal

of burdens and obstructions to the normal currents

of commerce in agricultural commodities in order

to secure parity prices for farm products. The
'* parity price" as defined in the Act, is not a vague

or uncertain concept ; it is one which is definite and

specific and can be computed by a mathematical

formula. That this is so is clearly demonstrated by

the Gaumnitz affidavit in which the computation of

the parity price for milk in the Los Angeles Sales

Area is fully set forth (R. 320, 321). Thus, when
Congress delegated to the Secretary of Agriculture

the power, through the issuance of Licenses, pursu-

ant to section 8 (3) of the Act, to raise the purchas-

ing power of the American farmer to the parity

level, the Congressional mandate was definite and

specific. It laid down a definite primary standard

and delegated to the Secretary the administrative

power to attain such a standard.

The number of industries covered by the Agricul-

tural Adjustment Act is innumerable. The admin-

istrative difficulties which would be inherent in any

plan having Congress regulate the terms and condi-

tions to be included in the License for each indus-

try make it perfectly obvious that any such proce-

dure is impossible. The standard provided for in

the statute is clear and explicit. The task which re-

mains for the Secretary of Agriculture is an admin-

istrative one, namely, to provide the machinery in
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each industry whereby the policy of the Act may
be effectuated by increasing the returns to produc-

ers for their agricultural commodities, in order, as

soon as possible, to achieve the parity price for such

commodities.

The delegation to the Secretary of Agriculture by

section 8 (3) of the Agricultural Adjustment Act,

of the power to issue Licenses, has been specifically

sustained as constitutional in United States v. Oal-

istan Packers, Inc., 4 Fed. Supp. 660 (D. C. N. D.

€al. 1934).

CONCLUSION

For the foregoing reasons, it is respectfully sub-

mitted that the order of the District Court granting

the temporary injunction should be reversed and

the cause remanded with directions to dismiss the

bill of complaint.
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United States

Circuit Court of Appeals
For the Ninth Circuit

HARRY W. BERDIE, et al,

Defendmits and Appellants,

vs. V

CHARLES J. KURTZ, et al,

Plaintiffs and Appellees.

BRIEF FOR APPELLEES

Statement of the Case

By this action, plaintiffs and appellees seek to restrain

and enjoin defendants and appellants from interfering

with the conduct of the business of selling and distribut-

ing milk and cream as carried on by the several plain-

tiffs in the Los Angeles sales area. The Los Angeles

sales area is entirely within the State of California. It

includes only Los Angeles and Orange Counties and the

adjacent westerly portions of Riverside and San Ber-

nardino Counties. Each of the plaintiffs is engaged in

the production and/or distribution of milk in said area,

and each of the plaintiffs buy from numerous other pro-

ducers in addition to their own production. All of said

milk so purchased by plaintiffs is likewise produced in

said area. All milk produced or purchased by plaintiffs
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is sold and distributed entirely within the State of Cal-

ifornia.

Defendant and appellant, H. W. Berdie, is Regional

Representative of the Licensing and Enforcement Sec-

tion of the Agricultural Adjustment Administration of

the United States Department of Agriculture, and as-

sumed and claimed the right and power of enforcement

of the provisions of License No. 17 and of the Market-

ing Agreement hereinafter more particularly mentioned.

(R. 7.)

Los Angeles Milk Industry Board and its component

members, to-wit, Richard Cronshey, William Corbett,

David P. Howells, George A. Cameron, F. A. Lucas,

Earl Maharg, A. G. Marcus, M. H. Adamson, T. E.

Day, W. H. Stabler, Max Buechert, C. W. Hibbert, W.

J. Kuhrt, George E. Piatt, A. M. McOmie, T. H. Brice,

T. M. Erwin, A. R. Read, R. C. Perkins and Ross

Weaver, defendants and appellants herein, are members

or claim to be members of said Los Angeles Milk Indus-

try Board, and claim to have been selected in accord-

ance with the provisions of License No. 17, and claim

to have the right to exercise and do exercise the rights

and duties and to do the things required of them under

the provisions of said License No. 17, as hereinafter

more particularly mentioned. (R. 5-6.)

Defendant and appellant, Milk Producers, Inc., is a

corporation or association organized under the laws of

the State of California as a cooperative non-profit cor-

poration; its name was originally Producers Arbitration

Committee, Inc., and has been regularly changed to Milk

Producers, Inc. (R. 7.)
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Defendant and appellant, Anders Larsen, claims to be

the Enforcement Officer of the Agricultural Adjustment

Administration of the United States Department of Ag-

riculture Los Angeles sales area, appointed as such by

the Secretary of Agriculture of the United States, and

claims the right and power of enforcement of the pro-

visions of Licenses Nos. 17 and 57 hereinafter more

particularly mentioned, and of all orders of the Secre-

tary of Agriculture. (R. 58-59.)

Defendant and appellant, H. C. Darger, is Market

Administrator, appointed as such by the Secretary of

Agriculture of the United States, under and pursuant

to the provisions of License No. ^7, and assumes and

claims the right and power of enforcement of the pro-

visions of said License No. 57, hereinafter niore par-

ticularly mentioned. (R. 59.)

Defendant and appelant, Peirson M. Hall, is the

United States District Attorney for the Southern Dis-

trict of California, and is the person designated by the

Agricultural Adjustment Act, more particularly Section

8a, subdivision 7 thereof, to institute proceedings to

enforce the remedies and to collect the forfeitures pro-

vided for, in or pursuant to said Agricultural Adjust-

ment Act. (R. 59.)

Each and all of the defendants and appellants claim

to have or assert the right and power to enforce the

provisions of said Licenses Nos. 17 and 57, or one of

them, among these provisions being the right and power

to allot to each producer of milk in said area, a produc-

tion base, and to refuse such bases from time to time as

may be deemed necessary or advisa])le; to require of
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each distributor of milk in the Los Angeles sales area,

reports in such manner and containing such informa-

tion as may be prescribed; to require each distributor to

account for all of his sales, of the different classes or

uses of milk, at the prices named in the said licenses;

to fix the price to be paid by distributors to producers

for milk delivered; to maintain adjustment accounts for

each distributor, and to require such distributor to deduct

and retain certain sums from each producer and to pay

such sums under License No. 17, to Milk Producers,

Inc., or to the Los Angeles Milk Industry Board; and

under License No. 57, to defendant and appellant Dar-

ger as such Market Administrator; to collect del)it bal-

ances thus shown, and to pay credit balances; to coPect

from distributors who purchase milk from producers

who are not members of an association of ])rQ(liicers.

certain amounts based upon the pounds of butter fat

purchased and distributed by said producer, and to re-

quire the distributor to deduct the same from payments

due the producer; to examine the books and records of

distributors, and under License No. ^7 , defendant and

appellant Darger as such Market Administrator claims

the right to require a bond from each distributor for the

purpose of securing the fulfillment of such distributor's

obligation. (R. 65-80, 95-103, 110.)

That none of the acts hereinbefore set forth are re-

quired to be reported to or approved by the Secretary

of Agriculture or by any other person or officer. (R.

33-45, 117-150.)

For the period commencing November 20, 1933, and

expiring May 31, 19.S4, the defendants and appellants
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Harry W. Berdie, Milk Producers, Inc., Los Angeles

Milk Industry Board and its component members, made

numerous claims and demands upon the plaintiffs and

appellees for the payments of various and sundry sums

and amounts claimed to be due and owing by plaintiffs

to Milk Producers, Inc. and Los Angeles Milk Industry

Board; and commencing with the month of June, 1Q34,

and subsequent thereto, defendant and appellant LI. C.

Darger, has claimed and demanded of plaintiffs and

appellees various and sundry sums of money claimed to

be due and payable from said plaintiffs under the pro-

visions of License No. 57, none of vv'hich claims have

been acquiesced in or consented to by plaintiffs herein,

and none of which have been paid.

On the 16th day of November, 1933, the Secretary of

Agriculture of the United States issued a document

hereinafter mentioned, entitled License No. 17, License

for Mi^k, Los Angeles Milk Shed, and purported to make

it effective as of November 20, 1933, such License pur-

portedly issued under and by virtue of the National

Agricultural Adjustment Act, enacted on or about the

12th day of May, 1933, by the Congress of the United

States, an act designated as an Act of May 12, 1933,

Chapter 25, 48 Statutes, 73rd Congress, H. R. 3635,

said Act being known as the "National Agricultural

Adjustment Act."

On October 17, 1933, the Secretary of Agriculture of

the United States signed a so-called Marketing Agree-

ment for Milk in the Los Angeles Milk Shed, which was

also signed by less than one-third of the persons, firms

and corporations engaged in the business of producing



and/or distributing fluid milk in the Los Angeles sales

area. None of these plaintiffs and appellees signed said

agreement. Said agreement is referred to in said pur-

ported License No. 17. Said Marketing Agreement was

revoked, cancelled and terminated by the Secretary of

Agriculture on or about the 1st day of February, 1934.

On or about the 21st day of February, 1934, H. A.

Wallace, Secretary of Agriculture, issued and caused to

be served by registered mail upon each of the plaintiffs

and appellees herein, an Order to Show Cause why the

license of such plaintiff and appellee should not be sus-

pended or revoked. Each such Order to Show Cause

contained statements of alleged violations of the terms

and conditions of License No. 17 charged against such

plaintiff and appellee. On or about the 9th day of

March, 1934, each of the plaintiffs and appellees made

and filed their Answer to such Order to Show Cau'^e

and the charges therein contained, with said Secretary

of Agriculture. (R. 81-83.)

On or about the 6th day of March, 1934, and pricr

to the filing of the Answers by the plaintiffs and appel-

lees, and without further proceeding by the said Secre-

tary of Agriculture, he, as the said Secretary of Agri-

culture, set the said Orders to Show Cause for hearing

in Los Angeles, California, on the 16th day of March,

1934, and appointed one Arthur P. Curran, an officer

and employee of the United States Department of Ar>T!-

culture, as hearing and presiding officer, and in like man-

ner appointed C. P. Dorr and Albert D. Hadley, officers

and employees of said United States Department of
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Agriculture, to represent the said Secretary of Agricul-

ture as prosecutors at said hearings. (R. 84.)

On the said 6th day of March, 1934, .all of the afore-

mentioned hearings were consolidated. That plaintiffs

and appellees, and each of them, specially and specifi-

cally objected to the jurisdiction of the presiding officer,

said Arthur P. Curran, and of the Secretary of Agri-

culture, of and over the subject matter of the charges

and of and/or over the persons or Inisinesses of said

plaintiffs and each of them, and dejected to the holding

of such hearing or trial, and moved that said proceed-

ings and said Orders to Show Cause ])e dismissed upon

the grotmd and for the reason that said presiding officer

was not sitting as a court with jurisdiction to try the

issues of said Orders to Show Cause and the Answers

thereto; and further specially and specificaUy objected

to such hearings upon all the grounds set forth in para-

graphs XXIX and XLTX of the Supplemental Bill of

Complaint for Injunction. (Tr., pp. 84 and 103.)

On the 31st day of May, 1934, R. G. Tugwell, Acting

Secretary of Agriculture, issued a document entitled

"Termination of License for Milk, Los Angeles Milk

Shed," wherein and whereby he did by such order, ter-

minate, effective on and after 12:01 A. M., Eastern

Standard Time, June 1, 1934, said License No. 17, here-

inbefore mentioned (Tr., p. 87) ; and thereafter, and

on the 31st day of May, 1934, said Acting Secretary of

Agriculture executed and issued a document entitled

"License No. 57, License for Milk, Los Angeles, Cali-

fornia, Sales Area," purporting to make the same effec-

tive on and after 12:01 A. M., Eastern Standard Time,
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June 1, 1934, purporting to take such action under and

by virtue of the provisions of said National Agricultural

Adjustment Act. (Tr., p. 89.)

After the making of the objections before Arthur

P. Curran, as hereinbefore set forth, and the overruling

of such objection by the said Arthur P. Curran, and

without consenting or acquiescing to the jurisdiction of

the said Secretary of Agriculture, or any of his agents or

employees, but expressly excepting thereto, testimony

was introduced by the counsel and prosecutors for said

Secretary of Agriculture, and the matters continued

from time to time to and including the 18th day of

June, 1934. On the 18th day of June, 1934, at Wash-

ington, D. C, in the continuance of said hearings, the

said C. P. Dorr and Al])ert D. Hadley offered into evi-

dence before the said Arthur P. Curran as such hear-

ing and presiding officer, the order of the Acting Secre-

tary of Agriculture, terminating License No. 17, here-

inbefore referred to, which was received by said presid-

ing officer and thereafter the said C. P. Dorr and Albert

D. Hadley, as officers and employees of the said United

States Department of Agriculture, offered into evidence

a certified copy of the new License No. 57, hereinbe-

fore referred to, which was received in evidence over

the objections of counsel for the plaintiffs and appellees

herein; and after said order admitting said License No.

57 into evidence at said hearing, the said C. P. Dorr

and Albert D. Hadley as such officers and employees of

the United States Department of Agriculture, moved

to amend the Orders to Show Cause theretofore issued

against each of the plaintiffs herein on the 21st day of



January, 1934, as hereinbefore set forth, which said

amendments charged or attempted to charge each of the

plaintiffs herein with the violation of said License No.

57, and to cite and order each of the plaintiffs herein

to show cause why their said Licenses under said License

No. 57 should not be suspended or revoked, by reason

of each of said plaintiff's failure to comply with the

provisions of said License No. 57, relating to their com-

pliance with the provisions of said License No. 17.

Plaintiffs herein, through their counsel, each severally

objected to such amendments upon the ground that the

same were not amendments, but were the issuance of

new citations and did not comply with the rules pro-

mulgated by the said Secretary of Agriculture relating

to the revocation or suspension of licenses. Despite such

objection, said Arthur P. Curran as such presiding officer

and as such officer and employee of the United States

Department of Agriculture, permitted the filing of said

amendments to said Orders to Show Cause, as herein-

before set forth, and thereupon plaintiffs herein, not

being personally present or receiving service of such

amendments to such Order to Show Cause, or any cita-

tions thereon, were not therefore represented in person

or by counsel authorized to represent them on such new

or amended Orders to Show Cause, and plaintiffs, nor

any of them, have at any time received or been served

pursuant to said regulations, with copies of such cita-

tions or amended Orders to Show Cause under License

No. 57, as to why their licenses under said purported

License No. 57 should not be revoked or suspended.

(R. 98-100.)
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On or about the 28th day of July, 1934, said H. A.

Wallace as such Secretary of Agriculture, issued orders

revoking and terminating the licenses of plaintiffs under

said License No. 57, and the right of each of the plain-

tiffs herein to engage in the business of distributing

fluid milk and cream within such Los Angeles sales area

was thereby terminated, effective on and after 6:00

P. M., Pacific Standard Time, on the 28th day of July,

1934. (Tr. 100.)

Each of the plaintiffs herein has, for many years last

past, conducted, and were, on the said 28th day of Ju^y,

1934, conducting, carrying on and engaging in the busi-

ness of producing and/or distributing milk and cream

within that part of the State of California designated in

said Licenses as Los Angeles sales area, and each main-

tained a plant containing machinery and other apparatus

to handle and process milk and cream in accordance

with sanitary requirements as prescribed by the laws of

the State of California, and by ordinances of the several

cities within which said plants were located. It is shown

by the complaint and was not disputed in the Court

below, that all milk and cream sold for human consump-

tion in the Los Angeles sales area is produced wholly

within the State of California. All milk and cream

which is produced in the Los Angeles sales area is sold

wholly within the State of California, with the excep-

tion that an amount estimated to be less than 1/lOth

of 1% thereof is sent out of the State of California at

sporadic, irregular intervals by distributors other than

the plaintiffs herein. None of the plaintiffs have at any

time brought into the State of California, or shipped
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out of the State of California, any milk or cream what-

soever, but have, during all of said time been engaged

solely in intrastate commerce. (R. 101-102.)

Some surplus milk produced in the Los Angeles sales

area is used for manufacturing purposes and is con-

verted into butter, powdered milk and other by-products.

Some of these products are shipped out of the State, but

such shipment takes place after process of manufacture

has been completed, and in many instances after the

manufactured product has been sold here. None of the

plaintiffs herein, however, have been so engaged.

The affidavit of E. W. Gonmitz produced by the

defendants and appellants herein, shows that no milk or

cream was exported from or imported into the Los An-

geles sales area during the years 1931, 1932 and 1933;

that the total domestic exports of dairy products from

Los Angeles (none of which was fluid milk or cream

and including shipments to other parts of California)

during 1933, was 117,669 pounds, and that the imports

of dairy products into the Los Angeles sales area con-

sisted entirely of butter and cheese, and that such im-

ports were of considerable volume. Said Licenses Nos.

17 and 57 were solely confined by their terms to fluid

milk and cream sold for human consumption within the

Los Angeles Sales area, and contained no regulations

for the importation, exportation, manufacture, distribu-

tion or handUng in any way or manner of butter, cheese

or other by-products.

The acts of defendants and appellants which plaintiffs

seek to restrain and enjoin, are sought to be justified by

the provisions of Licenses Nos. 17 and 57 imposed by
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the Secretary of Agriculture, and these Licenses are in

turn sought to be justified by the provisions of the Agri-

cultural Adjustment Act of 1933. The pertinent pro-

visions of the Act are:

Sec. 1. Declaration of Emergency.

"That the present acute economic emergency

being in part the consequence of a severe and in-

creasing disparity between the prices of agricultural

and other commodities, which disparity has largely

destroyed the purchasing power of farmers for

industrial products, has broken down the orderly

exchange of commodities and has seriously impaired

the agricultural assets supporting the national credit

structure, it is hereby declared that these condi-

tions in the basic industry of agriculture have

alTected transactions in agricultural commodities

with a national public interest, have burdened and

obstructed the normal currents of commerce in such

commodities, and render imperative the immediate

enactment of title I of this Act."

Sec. 2. Declaration of Po\licy. "It is herel)y declared

to be the policy of Congress:

"(1) To establish and maintain such balance be-

tween the production and consumption of agricul-

tural commodities, and such marketing conditions

therefor, as will re-establish prices to farmers at a

level that will give agricultural commodities a pur-

chasing power with respect to articles that farmers

buy, equivalent to the purchasing power of agri-

cultural commodities in the base period. The base

period in the case of all agricultural commodities

except tobacco shall be the prewar period, August

1909-July 1914."
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Sec. 6. General Powers. "In order to effectuate the

declared policy, the Secretary of Agriculture shall have

power * * *

"(3) To issue licenses permitting processors,

associations of producers, and others to engage in

the handling, in the current of interstate or foreign

commerce, of any agricultural commodity or prod-

uct thereof, or any competing commodity or product

thereof. Such licenses shall be subject to such

terms and conditions, not in conflict with existing

Acts of Congress or regulations pursuant thereto,

as may be necessary to eliminate unfair practices

or charges that prevent or tend to prevent the effect-

uation of the declared policy and the restoration of

normal economic conditions in the marketing of such

commodities or products and the financing thereof.

"Sec. 9. Processing Tax. (a) To obtain reve-

nue for extraordinary expenses incurred by reason

of the national economic emergency, there shall be

levied processing taxes as hereinafter provided.

When the Secretary of Agriculture determines that

rental or benefit payments are to be made with

respect to any basic agricultural commodity, he shall

proclaim such determination, and a processing tax

shall be in effect with respect to such commodity

from the beginning of the marketing year therefor

next following the date of such proclamation. The

processing tax shall be levied, assessed and collected

upon the first domestic processing of the commodity,

whether of domestic production or imported, and

shall be paid by the processor."

Section 9 provides for a processing tax to be paid by

the processor upon the first domestic processing of the

commodity and Section 19 provides that the taxes pro-
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vided in the title shall be collected by the Bureau of

Internal Revenue and paid into the Treasury of the

United States. These provisions have not been followed

in either License.

On the 16th day of November, 1933, the Secretary of

Agriculture issued what is denominated ''License No.

17, License for Milk, Los Angeles Milk Shed," effective

November 20, 1933. This "License" purported to have

been issued under the power conferred upon the Secre-

tary by paragraph 3 of Section 8, of the Agricultural

Adjustment Act.

Said License No. 17 recites that "the Secretary finds

that the marketing of miik for distribution as fluid milk

in the Los Angeles sales area and the distribution of

said fluid milk are in both the current of interstate com-

merce and the current of intrastate commerce, which

are inextricably intermingled." The appellants construe

this to be a finding by the Secretary, binding on all

people, that all milk handled in the Los Angeles sales

area is handled in interstate commerce, even though it

is entirely produced, distributed and soVI within that

small area in the State of California.

License No. 17 then provides that the Secretary

"hereby licenses each and every distributor of fluid milk

for consumption in the Los Angeles Sales Area to en-

gage in the handling in the current of interstate or for-

eign commerce of said fluid milk, subject to the follow-

ing terms and conditions."

Thus, it will be seen this w.as not a license in the ordi-

nary acceptance of that word. No application for a

license was required nor was any license issued to an
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individual distributor. It was not a grant of a privilege

to such as might apply, but was really a set of rules

governing the conduct of the business of distributing

fluid milk in the defined area only.

License No. 17, in "Exhibit D" attached thereto, cre-

ates the Los Angeles Milk Industry Board, to be com-

posed of six prodticers, six distributors and a thirteenth

member to be selected by a two-thirds vote of the twelve,

and to be chairman of the board. It provides, in "Ex-

hibit C" for the fixing of a "base" for each producer,

to be determined by a percentage of his production from

March 16, 1933, to June 15, 1933, some six months prior

to the issuance of the license. It provides that Produc-

ers' Arbitration Committee, Inc., (now the appellant

Milk Producers, Inc., the name having been changed) a

private California cooperative corporatior. will continue

to operate a surplus plant to which is to be delivered

all milk from producers in the Los Angeles Milk Shed

having established bases in excess of the requirements

of distributors as fluid milk, and that the losses of this

surplus plant shall be charged against all deliveries of

base milk whether to the surplus p'ant or to distributors.

License No. 17 provides that "distributors shall not

purchase milk from any producer unless the producer

authorizes the distributor (1) to pay over to Los An-

geles Milk Industry Board an amount determined by it,

not to be over ^ cent per pound butterfat in all milk

purchased; (2) if the producer is not a member of one

of the five associations named, to pay over to Los An-

geles Milk Industry Board an amount for each pound

of butterfat equal to the average amount which the mem-
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bers of those associations are then paying as dues; (3)

to deduct each month (a) for deliveries in excess of

base, the difference between the base price and the sur-

plus price, and (b) for deliveries of base milk, the dif-

ference between the base price and the adjusted base

price fixed by the Industry Board and Milk Producers,

Inc." These deductions were to be paid to Milk Pro-

ducers, Inc. Each distributor was also required to pay

to the Industry Board, on his own account, up to 34

cent per pound of butterfat purchased, and each pro-

ducer-distributor was required to make all payments,

including surplus, on his own production.

Thus, the price to be paid to producers was to be fixed

each month by Los Angeles Milk Industry Board and

Milk Producers, Inc. The milk income was to be spread

over those producers who were in business on the dates

named, thus discouraging new enterprises and causing

a leveling of the income of the older operators. Those

producers who had a market for their product, were to

share their income with those who did not have such

market. These plaintiffs, each of whom has by hard

work built up a market for his milk, were compelled to

pay a part of their income to MiU< Producers, Inc., of

which corporation none of the plaintiffs were members,

in order that it might pay the uniform price to some

other producer who may not have worked as hard, or

may not hai'c had milk of equal quality, or for some

other reason did not have a market for his product.

The so-called production and surplus control plan first

arbitrarily fixed the time from March 16th to June 15,

1933, as the "production base period."
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A "marketing percentage" was to be arrived at by

dividing the average daily deliveries of milk by all pro-

ducers during the "production base period" into the

daily average quantity of milk sold for consumption in

the sales area during June, 1933.

The quota or "base" of each producer was to be ar-

rived at by discovering his average daily production

during the base period and applying the "market per-

centage" to that. For example, assume that the "mar-

keting percentage" was determined to be 90; a producer

whose average production during the "production base

period" was 100 pounds of butterfat per day would be

assigned a base of 90 pounds of butterfat per day. This

would remain as his base whether his production in-

creased or decreased. These "bases" were to be used in

determining the amounts to be paid to producers for

their milk.

What is called a "base price" to producers was fixed,

to be changed from month to month as the price of 92

score butter changed on the Los Angeles market. When

butter was 20 to 25 cents per pound, the "base price"

was 51 cents per pound of butterfat; when the butter

price was 25 to 30 cents, the base price was 61 cents.

However, the "base price" was not the price which

the producer was to receive even for his "base" milk. It

was the price which the distributor was to pay. Each

month the Industry Board and Milk Producers, Inc.,

were to fix an "adjusted base price," which, after other

deductions, was the amount the producer was to actually

receive for his "base" milk. The distributor was required

to deduct from the amount apparently due to the pro-
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ducer various charges and pay the amounts thus de-

ducted to the Industry Board and Milk Producers, Inc.

Thus, assume the case of a producer who had a "base"

of 90 pounds of butterfat per day. when the "base price"

was 51 cents, the "adjusted base price" fixed at 47 cents

and the surplus price at 23 cents. This producer deliv-

ers 100 pounds of butterfat per day during one month

of 30 days, or a total of 3,000 pounds during the month.

At 51 cents per pound, this amounts to $1530.00. From

this is deducted: (1) One-quarter cent per pound for

the Industry Board, or $7.50; (2) 65/100 of a cent per

pound because the producer is not a member of one of

the named associations, or $19.50; (3) 3 cents per pound

on all of his "base" milk, or 90% of his deliveries,

amounting to $108.00; .and (4) 28 cents per pound on

all delivered in excess of his base, which was 300 pounds,

amounting to $84.00. The total of these deductions is

$219.00, leaving $1311.00 as the amount which the dis-

tributor may pay to the producer. The distributor must

then add $7.50 as his contribution to the Industry Board

and pay this, plus the $7.50 first deducted from the i)ro-

ducer, plus the $19.50 of the deduction, or a total of

$34.50 to the Industry Board, and pay the other deduc-

tions, amounting to $192.00 to Milk Producers, Inc.

Milk Producers, Inc., may use a portion of this money

to provide working capital for itself, and the balance

in paying producers who delivered milk to it, the license

providing that milk delivered to the surplus plant should

be paid for at the same price as that delivered to dis-

tributors.

I
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If the same producer, unaware that a license was to

be issued, was unfortunate enough to have started in

business after the 15th day of June, 1933, and prior to

the date of the License, his base would have been fixed

at about 22^ pounds per day and the result would be:

(1) Deduct j4 cent per pound, or $7.50; (2) deduct

$19.50 for dues; (3) deduct 4 cents per pound on 675

pounds, or $27.00, and (4) deduct 28 cents per pound

on 2325 pounds, amounting to $651.00, leaving $825.00

as the amount this producer would actually receive for

his $1530.00 worth of milk.

The plaintiffs in this action are all in a class com-

monly referred to as distributors. None of them has

ever used any of the facilities of the surplus plant. If

they have a surplus of production, they find customers

for it or carry it themselves. Notwithstanding these

facts, they are, under the terms of the License, required

to pay to the Industry Board and Milk Producers, Inc.,

amounts equal to the deductions required to be made

from other producers and also the charge against dis-

tributors. These organizations claim the right to fix

a "base" for each of them and for producers delivering

milk to them and to collect the amounts of the deduc-

tions.

The charges of violations of the Licenses made against

plaintiffs and each of them, and upon which the Secre-

tary proceeded to try plaintiiTs, consisted of the alleged

failure of plaintiffs to meet the demands made upon

them for such payments.

On the 31st day of May, 1934, R. G. Tugwell, Acting

Secretary of Agriculture, made an order terminating
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License No. 17, effective June 1, 1934, wherein it is

ordered that the Secretary ''hereby terminates the afore-

said Hcense, but any and all obligations which have

arisen, or which may arise in connection therewith, by

virtue of or pursuant to such license, shall be deemed

not to be affected, waived or terminated hereby."

On the 31st day of May, 1934, R. G. Tugwell, Acting

Secretary of Agriculture, issued another document en-

titled "License No. 57—License for Milk—Los Angeles,

California, Sales Area," effective June 1, 1934. This

License also purports to have been issued under the

power granted by paragraph 3, Section 8, of the Agri-

cultural Adjustment Act. In it, the recital respecting

interstate commerce is changed to read: "The Secretary

finds that the marketing of milk for distribution in the

Los Angeles Sales Area and the distribution thereof,

are entirely in the current of interstate commerce, be-

cause said marketing and distribution are partly inter-

state and partV intrastate commerce and so inextricably

intermingled that said interstate commerce portion can-

not be effectively regulated or licensed without licensing

that portion which is intrastate commerce."

License No. 57 then provides that the Secretary

"hereby licenses each and every distributor to engage in

the business of distributing, marketing or handling milk

or cream as a distributor in the Los Angeles Sales Area,

subject to the following terms and conditions." The

Los Angeles Sales Area is again defined as the terri-

tory within the boundaries of Los Angeles County, a

portion of San Bernardino County, a portion of River-
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side County, and Orange County, ''all within the State

of California."

License No. 57 contains a marketing plan which fixes

the prices to be paid to producers, provides for the con-

tinuance and establishment of bases for producers and

fixes minimum selling prices for distributors. It pro-

vides that the license shall be administered by a Mar-

ket Administrator designated by the Secretary and who

shall perform such duties as may be provided for him

in the license." It provides that the Market Admin-

istrator shall be entitled to a reasonable compensation

to be fixed by the Secretary; to borrow money to meet

his cost of operation until such time as the first pay-

ments are made to him under the license and to incur

such other expenses including compensation for persons

employed by the Market Administrator, as the Market

Administrator may deem necessary for the proper con-

duct of his duties and also that he shall not be held per-

sonally responsible in any way whatsoever to any

licensee or to any other person for errors in judgment,

mistakes of fact, or other acts, either of commission or

omission, except for acts of dishonesty, fraud and mal-

feasance in office.

License No. 57 also provides that any distributor who

does not sell or distribute whole milk for ultimate com-

sumption in the Los Angeles Sales Area may purchase

milk from producers who do not have established bases,

and that such distributor is not subject to the terms of

the license, except that he shall not sell cream to other

distributors for distribution and ultimate consumption

in the Los Angeles Sales Area at a price less than the
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price at which he sells similar cream for consumption

nearest to location where the milk is processed into

cream, plus the cost of transportation.

License No. 57 also contains the following provision:

"Each and every distributor shall fulfill any and all of

his obligations which shall have arisen, or which may

hereafter arise in connection with or by virtue of or

pursuant to the license for milk in the Los Angeles Sales

Area issued by the Secretary on November 16, 1933."

On the 11th day of January, 1934, plaintiffs and appel-

lees commenced this action for the purpose of obtaining

a judicial determination of the rights of plaintiffs and

appellees; and thereafter, and on the 11th day of Au-

gust, 1934, served and filed their notice of motion in the

above entitlel cause for leave to file a Supplemental Bill

of Complaint for Injunction herein ; and on the 4th day

of September, 1934, after argument thereon, the said

Supplemental Bill of Complaint was ordered filed by the

Hon. George Cosgrave, Judge of the District Court of

the United States, in and for the Southern District of

California, Central Division, and the Supplemental Bill

of Complaint for Injunction was thereupon filed by the

Clerk of said Court, and a temporary restraining order

theretofore issued was continued in full force and effect,

and thereafter, on the 20th day of September, 1934, said

Court issued its preliminary injunction (Tr., page 254,

et seq.) after full arguments and motions to dismiss.
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ARGUMENT
The Existence of an Emergency Does Not Confer

Additional Powers Upon the Federal Government

The Agricultural Adjustment Act recites that its enact-

ment is prompted by a national economic emergency and

it is argued that such emergency supports the Act and

justifies the Ucenses.

An emergency, however, does not in any way enlarge

the constitutional powers of the Federal Government.

This principle is well stated in the case of Ex Parte

Milligan, 4 Wall. 2, 18 Law Ed. 281, in which the

Supreme Court of the United States says:

"Time has proved the discernment of our ances-

tors; for even these provisions, expressed in such

plain English words, that it would seem the ingenu-

ity of many could not evade them, are now, after

the lapse of more than seventy years, sought to be

avoided. Those great and good men forsaw that

troublous times would arise, when rulers and people

would become restive under restraint, and seek by

sharp and decisive measures to accomplish ends

deemed just and proper; and that the principles of

constitutional liberty would be in peril, unless estab-

lished by irrepealable law. The history of the world

had taught them that what was done in the past

might be attempted in the future. The Constitution

of the United States is a law for rulers and people,

equally in war and in peace, and covers with the

shield of its protection all classes of men, at all

times, and under all circumstances. No doctrine in-

volving more pernicious consequences, was ever

invented by the wit of man than that any of its

provisions can be suspended during any of the great
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exigencies of government. Such a doctrine leads

directly to anarchy or despotism, but the theory of

necessity on which it is based is false; for the gov-

ernment, within the Constitution, has all the powers

granted to it which are necessary to preserve its

existence, as has been happily proved by the result

of the great effort to throw off its just authority."

In U. S. V. Cohen Grocery Co., 255 U. S. 81, 65 Law

Ed. 516, the charge was selling sugar at an unreasonable

price, in violation of the statute passed during the late

war prohibiting unjust or unreasonable charges in deal-

ing in necessaries. The Court said

:

**We are of the opinion that the court below was

clearly right in ruling that the decisions of this court

indisputably establish that the mere existence of a

state of war could not suspend or change the opera-

tion upon the power of Congress of the guaranties

and limitations of the Fifth and Sixth Amendments

as to questions such as we are here passing upon."

This principle is again stated by the Supreme Court

in the late case of Home Building & Loan Association

vs. Blaisdell, decided January 8, 1934, 7S Law Ed. 255,

as follows:

"Emergency does not create power. Emergency

does not increase granted power or remove or

. diminish the restrictions imposed upon power granted

or reserved. The Constitution was adopted in a

period of grave emergency. Its grants of power to

the Federal Government and its limitations of the

power of the States were determined in the light

of emergency and they are not altered by emergency.

What power was thus granted and what limitations

were thus imposed are questions which have always
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been, and always will be, the subject of close exami-

nation under our constitutional system."

It is true that emergency may furnish the occasion for

the exercise of a power which already exists under the

constitution. This principle is also clearly stated in

Home Building and Loan Association vs. BlaisdeU, supra,

where the Court says:

"While emergency does not create power, emer-

gency may furnish the occasion for the exercise of

power. 'Although an emergency may not call into

life a power which has never lived, nevertheless

emergency may afford a reason for the exertion of a

living power already enjoyed.' Wilson v. New, 243

U. S. 332, 348. The constitutional question presented

in the light of an emergency is whether the power

possessed embraces the particular exercise of it in

response to particular conditions. Thus, the war

power of the Federal Government is not created by

the emergency of war, but it is a power given to

meet that emergency. It is a power to wage war

successfully and thus it permits the harnessing of

the entire energies of the people in a supreme coop-

erative effort to preserve the nation. But even the

war power does not remove constitutional limitations

safeguarding essential liberties. When the provisions

of the Constitution, in grant or restriction, are

specific, so particularized as not to admit of con-

struction, no question is presented."

The National Government is one of limited powers.

Section 8, of Article I of the Constitution defines the

legislative powers which are vested in the Congress, and

Article X, of the Amendments to the Constitution, pro-

vides, "The powers not delegated to the United States
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by the Constitution, nor prohibited by it to the States,

are reserved to the States respectively, or to the people."

When the validity of an Act of Congress is drawn in

question, the Court before sustaining such action, is

bound to discover in the Constitution of the United States

either an expressed or implied grant of authority to Con-

gress to enact such legislation. When the acts of a Fed-

eral Officer are drawn in question, the Court, before sus-

taining such action, must find not only Constitutional

authority to Congress to enact the law, but a legal dele-

gation of authority to the officer who has assumed to act.

In this action the appellees challenge the Constitution-

ality of the Agricultural Adjustment Act as interpreted

by the Secretary of Agriculture in issuing the licenses in

question; they challenge the validity of the licenses, upon

the grounds that the provisions of the licenses are beyond

the power of the Secretary to impose, and beyond the

power of the Federal Government, through any agency,

to enact as law. The existence of an emergency there-

fore, does not affect the case.

The constitution does not give to the Federal Govern-

ment any power to regulate commerce within a State.

Emergency cannot confer such power. The Constitution

vests all legislative power of the Federal Government in

the Congress. Emergency cannot authorize the delegation

to a" Cabinet officer of the power to make a law. The

Constitution authorizes Congress to levy taxes for gov-

ernmental purposes. Emergency cannot confer upon Con-

gress or the Secretary of Agriculture the power to levy

taxes for private purposes. Neither can emergency con-

fer upon the Federal Government the power to violate

the amendments to the constitution.
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Regulation of Intrastate Commerce Is Beyond the

Power of the Federal Government

(1) The Power of the Federal Government Must Be

Found Within the Constitution

The Constitution, by what is commonly referred to as

the "Commerce Clause," Section 8 thereof, grants to

Congress the power "to regulate commerce with foreign

nations and among the several states." As the power of

the Federal Government is one which must be sustained

by the Constitution and one of delegated power from

the several states, those powers not delegated being, by

the 9th and 10th Amendments, expressly reserved to the

respective States or to the people, any law enacted by

Congress in that behalf must stand or fall by the test

of the so-called "Commerce Clause." In other words,

the acts of the Secretary of Agriculture in issuing the

Licenses herein complained of must be predicated upon

an Act of Congress lawfully passed under this grant of

power, and therefore, imless the Licenses as issued by the

Secretary are lawful regulations of interstate commerce

they must fall as not being embraced within the subject

of Federal jurisdiction.

U. S. vs. De Witt, 76 U. S. 41

:

"But this express grant of power to regulate com-

merce among the States has always been understood

as limited by its terms; and as a virtual denial of

any power to interfere with the internal trade and

business of the separate States; except, indeed, as a

necessary and proper means for carrying into execu-

tion some other power expressly granted or vested."
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Trade-Mark Cases, 100 U. S. 82:

"When, therefore, Congress undertakes to enact

a law, which can only be vaHd as a regulation of

commerce, it is reasonable to expect to find on the

face of the law, or from its essential nature, that it

is a regulation of commerce with foreign nations, or

among the several States, or with the Indian tribes.

If not so limited, it is in excess of the power of

Congress. If its main purpose be to establish a regu-

lation applicable to all trade, to commerce at all

points, especially if it be apparent that it is designed

to govern the commerce wholly between citizens of

the same State, it is obviously the exercise of a

power not confided to Congress."

Hammer vs. Dagenliart, 247 U. S. 251, 62 L. Ed. 1101,

38 S. C. 529:

"The control by Commerce over interstate com-

merce cannot authorize the exercise of authority not

entrusted to it by the Constitution . . . The main-

tenance of authority of the states over matters purely

local is as essential to the preservation of all institu-

tions as is the conservation of the supremacy of the

Federal power in all matters entrusted to the Nation

by the Federal constitution."

The record before the court is plain—none of the plain-

tiffs are engaged in the business of distributing milk

outside of the State of California, or, in fact, outside

of a certain portion thereof (Complaint, para. 21, Trans-

cript, page 21), (Supplemental Complaint, para, 35,

Transcript, page 89), none of the milk so distributed is

produced outside of the State of California, or, in fact,

outside of a certain portion thereof, (Complaint, para.
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21, Transcript, page 21), (Supplemental Complaint,

para. 35, Transcript, page 89), out of the entire milk

industry of California only an almost infinitesimal per-

centage of the milk produced (not distributed) goes out-

side of the State—less than 1/lOth of 1% (Supplemental

Complaint, para. 37, Transcript, page 95), and that in

the form of manufactured milk products, articles not

covered by the license. In fact the affidavits of E. W.

Gaumnitz, filed by the defendants and appellants show

conclusively that none of the businesses of any attempted

licensee are in interstate commerce. (Trans., page 314).

(2) Interstate Commerce Has Been Specifically De-

fined By the Courts

Coe vs. Errol, 116 U. S. 517, 29 L. Ed. 715:

"Goods do not cease to be part of the general mass

of property in the state, subject as such, to its juris-

diction and to taxation in the usual way, until they

have been shipped or entered with a common carrier

for transportation to another state or have been

started upon such transportation in a continuous

route or journey. * * * Some of the Western States

produce very little, except wheat and corn, most of

which is intended for export; and so of cotton in

the Southern States. Certainly, as long as these

products are on the lands which produced them, they

are part of the general property of the state. And
so we think they continue to be until they have en-

tered upon their final journey for leaving the state

and going into another state. It is true, it was said

in the case of The Daniel Ball, 10 Wall. 565:

'Whenever a commodity has begun to move as an

article of trade from one state to another, commerce
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in that commodity between the states has com-

menced.' But this movement does not begin until

the articles have been shipped or started for trans-

portation from the one state to the other. The carry-

ing of them in carts or other vehicles, or even float-

ing them to a depot where the journey is to com-

mence, is no part of that journey. That is all pre-

liminary work, performed for the purpose of putting

the property in a state of preparation and readiness

for transportation. Until actually launched on its

way to another state, or committed to a common
carrier for transportation to such state, its destina-

tion is not fixed and certain. It may be sold or

otherwise disposed of within the state, and never

put in course of transportation out of the state.

Carrying it from the farm or the forest to a depot is

only an interior movement of the property, entirely

within the state, for the purpose, it is true, but only

for the purpose, of putting it into a course of ex-

portation, it is no part of the exportation itself."

The Supreme Court in The County of Mobile vs. Kim-

hall 102 U. S. 691, 26 L. Ed. 238, and in Kidd vs. Pear-

son, 128 U. S. 1, 32 L. Ed. 346, gives this definition:

"Commerce with foreign nations and among the

states, strictly considered, consists of intercourse

and traffic, including in these terms navigation and

the transportation and transit of persons and prop-

erty, as well as the purchase, sale and exchange of

commodities."

In Hammer v. Dagenhart, 247 U. S. 251, 62 L. Ed.

1101, the court held the Child Labor Law unconstitu-

tional, saying:

" 'Commerce' consists of intercourse and traffic

. . . and includes the transportation of persons and
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property, as well as the purchase, sales and exchange

of commodities.' The making of goods and the min-

ing of coal are not commerce, nor does the fact that

these things are to be afterwards shipped, or used

in interstate commerce, make their production a part

thereof. Delaware L. & W. R. Co. v. Yurkonis, 238

U. S. 439, 59 L. Ed. 1397, 35 Sup. Ct. Rep. 902.

"Over interstate transportation, or its incidents,

the regiilatory power of Congress is ample, but the

production of articles intended for interstate com-

merce is a matter of local regulation. 'When the

commerce begins is determined not by the character

of the commodity, nor by the intention of the owner

to transfer it to another state for sale, nor by his

preparation of it for transportation, but by its actual

delivery to a common carrier for transportation, or

the actual commencement of its transfer to another

state. * * *'

"The grant of power to Congress over the subject

of interstate commerce was to enable it to regulate

such commerce, and not to give it authority to con-

trol the states in their exercise of the police power

over local trade and mantifacture.

"The grant of authority over a purely Federal

matter was not intended to destroy the local power
always existing and carefully reserved to the states

in the 10th Amendment to the Constitution. * * *

"In our view the necessary effect of this act is,

by means of a prohibition against the movement in

interstate commerce of ordinary commercial com-

modities, to regulate the hours of labor of children

in factories and mines within the states,—a purely

state authority. Thus the act in a twofold sense is

repugnant to the Constitution. It not only transcends

the authority delegated to Congress over commerce,

but also exerts a power as to a purely local matter
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to which the Federal authority does not extend. The

far-reaching result of upholding the act cannot be

more plainly indicated than by pointing out that if

Congress can thus regulate matters intrusted to local

authority by prohibition of the movement of com-

modities in interstate commerce, all freedom of com-

merce will be at an end, and the power of the states

over local matters may be eliminated, and thus our

system of government be practically destroyed."

Howard v. Illinois C. R. Co., 207 U. S. 463; 52 Law
Ed. 297:

This case involves the validity of the Employers Lia-

biHty Act passed by Congress in 1906. The act was held

unconstitutional because it embraced all transactions local

and interstate of those engaged in interstate commerce

and the provisions were not severable.

This opinion is long, but the court states that all the

questions which arise concern the nature and extent of

the power of Congress to regulate commerce. The fol-

lowing extracts from the opinion as written by Justice

White illustrate the points we are making:

"But it is argued, even though it be conceded that

the power of Congress may be exercised as to the

relation of master and servant in matters of inter-

state commerce; that power cannot be lawfully ex-

tended so as to include the regiilation of the relation

of master and servant, or of servants among them-

selves, as to things which are not interstate com-

merce. From this it is insisted the repugnancy of

the act to the Constitution is clearly shown, as the

face of the act makes it certain that the power which

it asserts extends not only to the relation of master

and servant and servants among themselves as to
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things which are wholly interstate commerce, but

embraces those relations as to matters and things

domestic in their character, and which do not come

within the authority of Congress. To test this prop-

osition requires us to consider the text of the Act.

"From the 1st section it is certain that the act

extends to every individual or corporation who may
engage in interstate commerce as a common carrier.

Its all-embracing words leave no room for any other

conclusion. * * '^ From this it follows, that the

statute deals with all the concerns of the individuals

or corporation to which it relates if they engage as

common carriers in trade or commerce between the

states, etc., and does not confine itself to the inter-

state commerce business which may be done by such

persons. Stated in another form the statute is ad-

dressed to the individuals or corporations who are

engaged in interstate commerce business which such

persons may do,—that is, it regulates the persons

because they engage in interstate commerce, and

does not alone regulate the business of interstate

commerce. * * *

"The Act, then, being addressed to all common
carriers engaged in interstate commerce, and impos-

ing a liability upon them in favor of any of their

employees, without qualification or restriction as to

the business in which the carriers or their employees

may be engaged at the time of the injury, of neces-

sity includes subject wholly outside of the power of

Congress to regulate commerce. * * *

"As the Act thus includes many subjects wholly

beyond the power to regxilate commerce, and de-

pends for its sanction upon the authority, it results

that the act is repugnant to the Constitution, and

cannot be enforced unless there be merit in the prop-



—34—

ositions advanced to show that the statute may be

saved.

"On the one hand, while conceding that the act

deals with all common carriers who are engaged in

interstate commerce because they so engage, and

indeed, while moreover conceding that the act was

originally drawn for the purpose of reaching all

the employees of railroads engaged in interstate

commerce to this it is said the act in its original

form alone related, it is not yet insisted that the

act is within the power of Congress, because one

who engages in interstate commerce thereby comes

under the power of Congress as to all his business,

and may not complain of any regulation which Con-

gress may choose to adopt. These contentions are

thus summed up in the brief filed on behalf of the

government.

" 'It is the carrier, and not its employees, that

the act seeks to regulate, and the carrier is subject

to such regulations because it is engaged in inter-

state commerce. * * *'

" 'By engaging in interstate commerce the carrier

chooses to subject itself and its business to the con-

trol of Congress, and cannot be heard to complain

of such regulations.'

"It remains only to consider the contention which

we have previously quoted, that the act is constitu-

tional although it embraces subjects not within the

power of Congress to regulate commerce, because

one who engages in interstate commerce thereby

submits all his business concerns to the regulating

power of Congress. To state the proposition is to

refute it. It assumes that, because one engages in

interstate commerce, he thereby endows Congress

with power not delegated to it by the Constitution;
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in other words, with the right to legislate concern-

ing matters of purely state concern. It rests upon

the conception that the Constitution destroyed that

freedom of commerce which it was its purpose to

preserve, since it treats the right to engage in inter-

state commerce as a privilege which cannot be

availed of except upon such conditions as Congress

may prescribe, even although the conditions would

be otherwise beyond the power of Congress. It is

apparent that if the contention were well founded

it would extend the power of Congress to every con-

ceivable subject, however inherently local, would

obliterate all the limitations of power imposed by

the Constitution, and would destroy the authority

of the states as to all conceivable matters which,

from the beginning, have been, and must continue

to be, under their control so long as the Constitu-

tion endures."

In Heisler v. Thomas Colliery Co., 260 U. S. 245, 67

Law Ed. 237, it was contended that the products of a

state that have, or are destined to have, a market in

other states, are subjects of interstate commerce though

they have not moved from the place of their production

or preparation.

"The reach and consequences of the contention

repel its acceptance. In the possibility, or, indeed,

certainty, of exportation of a product or article

from a state, determines it to be in interstate com-

merce before the commencement of its movements

from the state, it would seem to follow that it is in

such commerce from the instant of its growth or

production; and in the case of coals, as they lie in

the ground. The result wouM be curious. It would

nationalize all industries; it would nationalize and



—36—

withdraw from state jurisdiction and deliver to Fed-

eral commercial control the fruits of California and

the South, the wheat of the West and its meats, the

cotton of the South, the shoes of Massachusetts and

the woolen industries of other states, at the very

inception of their production or growth; that is, the

fruits unpicked, the cotton and wheat ungathered,

hides and flesh of cattle yet 'on the hoof,' wool yet

unshorn, and coal yet unmined, because they are,

in varying percentages, destined for and surely to

be exported to states other than those of their pro-

duction."

Oliver Iron Mining Co. v. Lord, 262 U. S. 172, 67

Law Ed. 931:

Here the Court cites many authorities in support of

the proposition that mining is not interstate commerce,

but like manufacturing is a local business and that its

character in this regard is not affected by the intended

use or disposal of the property and persists even though

the business be conducted in close connection with inter-

state commerce.

In Utah Power & Light Co. r. Pfost, 286 U. S. 165,

76 Law Ed. 1038, the Court held that the generation of

electricity in one state for transmission to another state

is not interstate commerce, because commerce does not

begin until manufacture is finished. "Commerce suc-

ceeds to manufacture and is not a part of it."

Crescent Cotton Oil Co. v. Mississippi, 257 U. S. 129,

66 Law Ed. 166:

The Court held that the ginning of cotton is a step

in the manufacture of both the seed and the fiber into
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useful articles of commerce and that "manufacture" is

not commerce; the fact that an article when in the

process of manufacture is intended for export to an-

other state does not render it an article of interstate

commerce.

"When the ginning is completed, the operator of

the gin is free to purchase the seed or not; and, if

it is purchased, to store it in Mississippi indefi-

nitely, or to sell or use it in that state, or to ship

. it out of the state for use in another ; and, under

the cases cited, it is only in this last case, and after

the seed has been committed to a carrier for inter-

state transport, that it passes from the regulatory

power of the state into interstate commerce and

under the national power.

"The application of these conclusions of law to

the manufacturing operations of the cotton gins,

which we have seen precede but are not a part of

interstate commerce, renders it quite impossible to

consider them an instrumentality of such com-

merce."

In Chosisaniol v. Greenwood, 291 U. S. 584, 78 Law

Ed. 662, decided March 12, 1934, the Court says:

"Ginning cotton, transporting it to Greenwood,

and warehousing, buying and compressing it there,

are each, like the growing of it, steps in prepara-

tion for the sale and shipment in interstate or for-

eign commerce. But each step prior to the sale

and shipment is a transaction local to Mississippi,

a transaction in intrastate commerce."
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Illinois Central Railroad Co. v. McKendree, 203 U. S.

514; 51 Law Ed. 298:

The Act of Congress in 1903 authorized the Secre-

tary of Agriculture to make quarantine regulations to

prevent the spread of diseases in cattle. Claiming to

act under this law the Secretary established a quaran-

tine line extending across the State of Tennessee and

prohibited the transportation of cattle from points south

of this line to points north of this line. In other words,

attempted to regulate intrastate commerce as well as

interstate commerce. This was Order No. 107. The

Court did not decide whether this was an unlawful dele-

gation of legislative authority to the Secretary. It held

that the order of the Secretary was void because by its

terms it applied as well to intrastate traffic as to inter-

\state traffic, and said:

"The terms of Order 107 apply to all cattle trans-

ported from the south of this line to parts of the

United States north thereof. It would, therefore,

include cattle transported within the State of Ten-

nessee from the south of the line as well as those

from outside that state; there is no exception in the

order, and in terms it includes all cattle transported

from the south of the line, whether within or with-

out the state of Tennessee. It is urged by the gov-

. ernment that it was not the intention of the Secre-

tary to make provision for intrastate commerce, as

the recital of the order shows an intention to adopt

the state line, when the state by its legislature has

passed the necessary laws to enforce the same com-

pletely and strictly. But the order in terms applies

alike to interstate and intrastate commerce. A party

prosecuted for violating this order would be within
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its terms if the cattle were brought from the south

of the Hne to a point north of the line within the

state of Tennessee. It is true the Secretary recites

that legislation has been passed by the state of Ten-

nessee to enforce the quarantine line, but he does

not limit the order to interstate commerce coming

from the south of the line, and, as we have said,

the order in terms covers it. We do not say that

the state line might not be adopted in a proper case,

in the exercise of Federal authority, if limited in

its effect to interstate commerce coming from below

the line, but that is not the present order, and we
must deal with it as we find it. Nor have we power

to so limit the Secretary's order as to make it apply

only to interstate commerce, which it is urged is

all that is here involved. For aught that .appears

upon the face of the order, the Secretary intended

it to apply to all commerce, and whether he would

have made such an order, if strictly limited to inter-

state commerce, we have no means of knowing.

The order is in terms single and indivisible."

The authorities we have thus far cited establish con-

clusively the following propositions:

1. That the power of Congress to regulate interstate

commerce is supreme and limited only by other pro-

visions of the Constitution.

2. That neither Congress or any other agency of the

Federal Government has any power whatever to regu-

late commerce which is conducted wholly within a state.

3. That one who engages in a business which is partly

interstate and partly intrastate commerce, is subject to

Federal regulation as to that part which is interstate,
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but does not thereby subject himself to Federal regula-

tions as to that part of his business which is intrastate.

4. That a law of Congress embracing regulations of

interstate and intrastate commerce, such regulations be-

ing so interblended in the statute that they are incapable

of separation, is unconstitutional and void in its entirety.

5. That a i business which does not have any inter-

state transactions is not subject to Federal regulation.

6. That an order of the Secretary of Agriculture

which undertakes to provide regulations which upon

their face apply to both interstate and intrastate com-

merce in terms single and indivisible, is unconstitutional

and void in its entirety.

(3) The Agricultural Adjustment Act By Its Provi-

sions Does Not Contemplate Interference By Fed-

eral Authorities In Intrastate Business.

It is not the contention that the Agricultural Adjust-

ment Act is unconstitutional insofar as the question of

interstate commerce is concerned. The Act authorizes

the Secretary of Agriculture to issue licenses permitting

the handling of commodities "in the current of inter-

state or foreign commerce." The actions of Congress

at the last session are sufficient to show their intention

at the time of the passing of the Agricultural Adjust-

ment act to be not to interfere in intrastate business

as, indeed, will only a cursory examination of the lan-

guage of the Act above quoted. The amended Act, Sec-

tion 8, (3) which failed to passage during such session,

reads in part as follows:
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"Engaging- in the handling of any agricultural

commodity or product thereof, or any competing

commodity or product thereof in the current of, or

in competition with, or so as to burden, obstruct or

in any way affect interstate or foreign commerce."

We therefore contend that the licenses as issued by

the Secretary of Agriculture are unconstitutional and

void because the Secretary of Agriculture, if the au-

thority so to do is properly delegated to him, has under-

taken by his licenses to cover transactions which are

not interstate commerce and over which the Federal

Government by their acting through Congress or any

other agency has no jurisdiction whatever, and over

which it is clear indeed that Congress did not intend to

give the Secretary any jurisdiction. On this point we

can do no better than cite a very recent case of U . S. vs.

G'(f"eenwChod Dairy Farms, Inc., decided in the Southern

District of Indiana, Indianapolis Division, by District

Judge Baltzell on the 27th day of September, 1934.

(4) By Stating That the Business Affects Interstate

Comnierce, the Secretary Cannot Make the Same

Interstate or Avoid the Application of Established

Rulings.

In each of the licenses here involved, the Secretary

has attempted to avoid the application of these rules by

a recital that he finds the business to be interstate. Thus

in License No. 17, issued in November, 1933, it is re-

cited :

"Whereas, the Secretary finds that the marketing

of milk for distribution as fluid milk in the Los
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Angeles Sales Area, .and the distribution of said

fluid milk, are in both the current of interstate com-

merce and the current of intrastate commerce, which

are inextricably intermingled."

It, therefore, becomes necessary to consider this recital

in the license and its effect, if any, upon the authority

of the Secretary to impose the license in question upon

the plaintiffs in this action.

First, we submit that this recital or finding by the

Secretary cannot in any way change the facts as they

exist nor can the Secretary in this manner convert intra-

state commerce into interstate commerce.

As heretofore pointed out, interstate commerce has

been so carefully, definitely defined and so uniformly

held not to include production, that the facts in the in-

stant case, read in the light of these rules, clearly pre-

clude the giving of any weight to the Secretary's finding.

Secondly, we submit that License No. 17 did not pur-

port to make any regulation whatever as to interstate

commerce.

It is true that in defining what was licensed the Secre-

tary followed the language of the Act and states as

follows

:

The Secretary of Agriculture,

"Hereby licenses each and every distributor of

fluid milk for consumption in the Los Angeles Sales

Area to engage in the handling in the current of

interstate or foreign commerce of said fluid milk

subject to the following terms and conditions."

In other words each distributor of fluid milk in the

Los Angeles Area was licensed to engage in the handl-



ing of fluid milk in interstate commerce, subject to the

terms and conditions set out therein. If any distribu-

tor did not elect to engage in the handling of fluid milk

in interstate commerce, then such distributor did not

become a licensee under said license nor subject him-

self to any of the terms or conditions imposed. And

further, so far as the matters now before the Court

are concerned, the allegations of the Bill of Complaint

must be taken as true, and it is alleged in paragraph

XXV,
''Each of the plaintiffs herein, at aU times com-

mencing with November 20, 1933, and extending

to and including May 31, 1934, purchased and/or

produced all of the milk used by him in the con-

duct of his business entirely and exclusively within

the State of California, and also sold and distributed

the milk produced or purchased by him entirely

within said state, and none of said milk was pro-

duced or moved or shipped outside the State of

California. None of the milk produced and/or pur-

chased and/or sold and/or distributed by any one

of the four plaintiffs herein, during the period

of time commencing with November 20, 1933, and

extending to and including May 31, 1934, was in,

or ever entered into, the current of interstate and/

or foreign commerce, but was and remained at all

times entirely within the current of purely intra-

state commerce."

So on the face of the purported license and the ad-

mitted facts, no one of plaintiffs here was a licensee

under that license-

But the real vice in License No. 17 was, that while it

purported to license only transactions in interstate com-



—44—

merce, all of the terms and conditions which it im-

posed had reference only to purely local and intrastate

transactions, and were only applied by the defendants

to business of that nature operated by the plaintiffs.

Thus it is provided that as used in the purported

license "fluid milk" means milk, cream or any other

of the articles listed in Exhibit B zvhich are sold for

consumption in' the Los Angeles Sales Area. In other

words, "fluid milk" embraces all of the items to which

the license applies, and none of the terms or conditions

imposed apply to any items unless it is sold for con-

sumption in the Los Angeles Sales Area.

It is next provided that "Grade A. Market Milk"

means that portion of fluid milk which is derived from

milk produced in the Los Angeles Milk Shed and which

is sold for consumption in the Los Angeles Sales Area

as fluid milk, other than as fluid cream > and that "Grade

A Market Cream" means that portion of fluid milk which

is derived from Grade A. milk produced in the Los

Angeles Cream Shed and which is sold for consumption

in the Los Angeles Sales Area as fluid milk, other than

as whole milk. The provisions of the license which it is

charged plaintiffs have violated refer only to Grade A.

Market Milk or Cream. Therefore, these provisions refer

only, to milk which is produced in the Los Angeles Milk

Shed or Los Angeles Cream Shed and sold for con-

sumption in the Los Angeles Sales Area. The Los An-

geles Milk Shed is defined as being entirely within the

Coimties of Los Angeles, Riverside, San Bernardino and

Orange and those dairy farms outside those counties

which were producing milk for Grade A. Market Mi'k
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Cream Shed is defined as embracing 10 counties in

Southern California and the Los Angeles Sales Area is

defined as entirely within the State of California and

consisting of Los Angeles, and Orange Counties and

portions of Riverside and San Bernardino Counties.

Under these definitions none of these provisions of the

license would have any application whatever to milk

which at any time entered into intrastate commerce.

The purported license then defines '^Producer" as

meaning any producer or association of producers of

milk produced in the Los Angeles Milk Shed and/or

the Los Angeles Cream Shed and sold for consumption

as fluid milk in the Los Angeles Sales Area; and "Dis-

tributor" is defined as meaning persons engaged in the

business of handling fluid milk, and "Fluid Milk" is

defined as that which is sold for consumption in the

Los Angeles Sales Area. None of the terms or conditions

of the license applicable to the distributor apply except

as to sales for consumption in the Los Angeles Sales

Area. On Page 15 of the License it is provided that

distributors shall purchase all of their milk requirements

of Grade A. Market Milk and Grade A. Market Cream

for standardization purposes from producers having es-

tablished bases in the Los Angeles Milk Shed, and shall

purchase all of their milk requirements of Grade A
Market Cream from the Grade A Milk producers in the

Los Angeles Cream Shed. The prices to be paid to pro-

ducers, as provided in Exhibit A apply only to Grade

A Market Milk delivered F.O.B. distributors' process-

ing plant in Los Angeles, or certain other counties in
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Southern California. According to paragraph 2, of Arti-

cle III, the schedule of wholesale, re-sale and retail

prices set forth in Exhibit B apply only to fluid milk

which shall be distributed and sold by the distributors

in the various parts of the Los Angeles Sales Area.

Exhibit C, w^hich sets out the rules for control of pro-

duction, is applicable only to producers of Grade A
Market Milk, or as that term is defined, to producers

of milk produced in Los Angeles Milk Shed and sold

for consumption in the Los Angeles Sales Area. The

duties assigned to the Los Angeles Milk Industry Board,

created under Exhibit D, are confined to the Los An-

geles Market and the Cream Buying Plan set out in

Exhibit A applies only to Grade A Milk which is de-

livered from producers in the Los Angeles Cream Shed.

At no place in this purported license is a single rule

prescribed zvhich is applicable to any interstate transac-

tions. The milk to which it applies nuist be produced

within the Los Angeles Milk Shed or within the Los

Angeles Cream Shed; it must be delivered to distribu-

tors within the Los Angeles Sales Area, and it must

be sold for consumption within the Los Angeles Sales

Area. Every one of the terms and conditions prescribed

by this purported license relates only to such transactions

and those transactions are not interstate commerce.

License No. 57, issued May 31, 1934, goes even fur-

ther in the finding with reference to interstate com-

merce and recites as follows:

*'The Secretary finds that the marketing of milk

for distribution in the Los Angeles Sales Area and

the distribution thereof, are entirely in the current
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of interstate commerce, because the said marketing

and distribution are partly interstate and partly in-

trastate commerce and so inextricably intermingled

that said interstate commerce portion cannot be ef-

fectively regulated or licensed without licensing that

portion which is intrastate commerce."

Notwithstanding this recital, the facts as pleaded in

paragraph XXVII, of the Bill of Complaint, stand ad-

mitted as the matter is now presented to the Court.

The license then proceeds:

"Now, therefore, the Secretary of Agriculture,,

acting under the authority vested in him as afore-

said;

"Hereby licenses each and every distributor to

engage in the business of distribution, marketing or

handling milk or cream as a distributor in the Los

Angeles Sales Area, subject to the following terms

and conditions."

Thus, it will be seen that the new license does not

in any way purport to be applicable to interstate com-

merce. It licenses the distributors to engage in the busi-

ness as a distributor in the Los Angeles Sales Area.

It does not attempt to prescribe regulations for inter-

state commerce which may incidently apply to some local

transactions. By its very language it excludes all regula-

tions of interstate transactions and makes the terms and

conditions apply only to the local transactions. To em-

phasize this meaning by License No. 57, it is provided

in Exhibit A, attached thereto, that any distributor who

does not sell or distribute whole milk for ultimate con-

sumption in the Los Angeles Sales Area, may purchase
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milk from producers who do not have established bases,

and "shall not be subject to any of the terms or pro-

visions of this exhibit," except that he shall not sell

cream in Los Angeles at a reduced price. In other words,

if he buys milk to ship out of the Los Angeles Sales

Area, he is not subject to the license.

Thus we have this situation: None of the plaintiffs

is or has been engaged in any transaction wherein any

of the commodities dealt in by them pass from one state

to another; the milk and cream produced by them is

produced in the Los Angeles Sales Area; the milk and

cream purchased by them is produced and sold to them

in the Los Angeles Sales Area; all sales made by them

are made in the Los Angeles Sales Area for consumption

therein. As to the entire milk industry in the Los An-

geles Sales Area, all milk and cream sold therein is

produced within the State; all milk and cream produced

therein is sold within the State, with the exception that

at irregular times and intervals some distributors in said

territory, other than these plaintiffs, sell and ship out-

side of the State of California small quantities of milk

and cream after the same has been purchased within

said territory and processed and prepared for shipment

therein, and that the amount of milk and cream pro-

duced within said territory in the State of California

which is thus transported outside of the State of Cali-

fornia is less than 1/10 of one per cent of the pro-

duction and is not intermingled with that used therein.

On these facts, can the Secretary of Agriculture con-

vert the business of these plaintiffs into interstate com-

merce by a recital that he finds the distribution of milk
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in the Los Angeles Sales Area to be entirely in the

current of interstate commerce because it is partly inter-

state (less than 1/10 of 1%) and partly intrastate

(over 99.9%) and inextricably intermingled, and can the

Secretary thus acquire jurisdiction to regulate or prohibit

that portion which is purely local and intrastate, without

regulating that portion which is interstate? If either of

these questions is answered in the negative, then the

license must fall. If these two questions are answered

in the affirmative, then there is no such thing as local

or intrastate commerce, and every commercial activity

is subject to regulation or prohibition by the Federal

Government. It is probable that no other industry in the

State of California is so far removed from interstate

commerce as is the distribution of milk and cream in

the Los Angeles Sales Area.

In their efforts to sustain these licenses, defendants

have submitted the affidavit of E. W. Gaumnitz, in

which is recited a large volume of government statistics,

relating to dairy products in the United States, all of

which, so far as we can see, have no bearing on this

case. It shows that in 1933 there was shipped from

California to Chicago a small quantity of butter and

that a small quantity of cheese was shipped from Cali-

fornia to New York and Chicago. It says that ^ or

more of the butter received at Los Angeles comes from

other states, and a larger percentage of cheese. It shows

that no milk or cream was shipped out of Los Angeles

during 1931 , 1932 or 1933 and that none umiS\ brought in

from outside territory. It does show shipments in and

out of the state of condensed and dried milk, the only
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interstate movements being of manufactured products

not covered by either license. (Neither of which arc cov-

ered by these licenses.)

The affidavit argues that "the free flow of manu-

factured dairy products between different markets in

response to price changes engineered by changing sup-

ply and demand conditions results in decidedly close

correlation between the prices of dairy products in dif-

ferent markets/' and that "the prices received by pro-

ducers for fluid milk testing 3.5 per cent butter fat used

for fluid consumption are closely related to the United

States average farm price for butterfat."

The argument seems to be that because some com-

modities which are manufactured from milk or cream

are shipped in interstate commerce to and from the

State of California, therefore the entire business of pro-

ducing, distributing and selling milk and cream in the

Los Angeles Sales Area becomes "inextricably inter-

mingled" in the "current of interstate commerce," there-

by making all such transactions interstate commerce sub-

ject to regulation by the Federal Government.

(5) Finding of Secretary That Local Business Is

"Inextricably Intermingled" With Interstate Com-

merce Is Refuted By Facts.

To support this finding the evidence would have to

be that the milk produced and purchased and distributed

by the plaintiffs, and the prices paid and obtained there-

for, directly affected interstate commerce. This, how-

ever, is not the fact. The license itself deals with a

purely local business of buying and selling milk within
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the confines of a small portion of the State of Califor-

nia. As heretofore pointed out, the affidavit of E. W.

Gaumnitz was introduced to sustain the appellants' po-

sition in this matter. The affidavit speaks for itself, how-

ever, and shows a wide gap between the markets of

California and elsewhere, abridged only by shipments of

a small quantity of butter and cheese. None of the pro-

ducts covered by the license are transported to or from

the State of California. Applying the rules laid down

by the authorities heretofore set forth as to when inter-

state commerce starts, it is readily seen that the opera-

tions of the plaintiffs, and in fact of all similarly situated

in the so-called Los Angeles Sales Area, fali far short

of mingling in interstate commerce or having any effect

thereon. It will be noticed that this expression "inex-

tricably intermingled" occurs neither in the Constitu-

tion nor in the Agricultural Adjustment Act under

which is claimed by the appellants the purported license

receives its validity.

(6) The Seeking to Justify Control of Intrastate Busi-

ness Because It Is In the "Current of Interstate

Commerce" Is Not Justified.

The expression "current of interstate commerce" does

not occur in the constitution, and we submit that the

decisions of the Courts do not justify its use in the

manner in which it is used in the licenses.

We will refer to some of the cases which have been

cited to support this position:

Sunft & Co. V. United States, 196 U. S. 375, 49

Law Ed. 518.
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The Court says:

'*To sum up the bill more shortly, it charges a

combination of a dominant proportion of the deal-

ers in fresh meat throughout the United States not

to bid against each other in the livestock markets

of the different states, to bid up prices for a few

days in order to induce the cattle men to send their

stock to the stock yards, to fix prices at which they

will sell, and to that end to restrict shipments of

meat when necessary, to establish a uniform rule

of credit to dealers, and to keep a black list, to make
uniform and improper charges for cartage, and

finnally to get less than lawful rates from the rail-

roads, to the exclusion of competitors. * * *

"One further observation should be made. Al-

though the combination alleged embraces restraint

and monopoly of trade within a single state, its ef-

fect upon commerce among the states is not acci-

dental, secondary, remote, or merely probable. On
the allegations of the bill the latter commerce no

less, perhaps even more, than commerce within a

single state, is an object of attack. * * * More-

over, it is a direct object; it is that for the

sale of which the several specific acts and courses

of conduct are done and adopted. Therefore, the

case is not like United States v. E. C. Knight Co.

156 U. S. 1, 39 Law ed. 325, where the subject

matter of the combination was manufacture, and

the direct object monopoly of manufacture within

a state. However likely monopoly to commerce

among the states in the article manufactured was

to follow from the agreement, it was not a neces-

sary consequence nor .a primary end. Here the sub-

ject-matter is sales, and the very point of the com-

bination is to restrain and monopolize commerce
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among the states in respect to such sales. The two

cases are near to each other, as sooner or later must

happen where lines are to be drawn, hut the line

between them is distinct. * * *

"* * * Commerce among the states is not a tech-

nical legal conception, but a practical one, drawn

from the course of business. When cattle are sent

for sale from a place in one state, with the expec-

tation that they will end their transit, after pur-

chase, in another, and when in effect they do so,

with only the interruption necessary to find a pur-

chaser at the stock yards, and when this is a typi-

cal, constantly recurring course, the current thus

existing is a current of commerce among the states

and the purchase of the cattle is a part and inci-

dent of such commerce. What we say is true at

least of such a purchase by residents in another

state from that of the seller and of the cattle. * * =^

"The injunction foMows the charge. No objec-

tion was made on the ground that it is not con-

fined to the places specified in the bill. It seems to

us, however, that it ought to set forth more exactly

the transactions in which such directions and agree-

ments are forbidden. The trade in fresh meat re-

ferred to should be defined somewhat as it is in

the bill, and the sales of stock should be confined

to sales of stock at the stock yards named, which

stock is sent from other states to the stock yards

for sale or is brought at those yards for transj^ort

to another state."

There the "current of commerce among the states"

was a "constantly recurring course" of action by the

parties themselves, with the "direct object" of affecting

sales in interstate commerce, and the decree was limited

to transactions where two states were involved.



—54—

Stafford V. Wallace, 258 U. S. 495, 66 Law Ed. 735,

involved the validity of the Packers and Stockyards

Act, which sought to regulate business done in inter-

state commerce. The question was whether the stock-

yards and sales made therein were interstate commerce

subject to regulation by the Federal Government.

The Court says:

"The stockyards .are not a place of rest or final

destination. Thousands of head of live stock arrive

daily by carloads and trainload lots, and must be

promptly sold and disposed of and moved out to

give place to the constantly flowing traflic that presses

behind. The stockyards are but a throat through

which the current flows, and the transactions mhidh

occur therein are only incident to this cnrreni from

the West to the East, and from one state to another.

Such transactions cannot be separated from the

movement to which they contribute, and necessarily

take on its character. The commission men are es-

sential in making the sales without which the flow

of the current would be obstructed, and this, whe-

ther they are made to packers or dealers. The deal-

ers are essential to the sales to the stock farmers

and feeders. The sales are not, in this aspect, merely

local transactions. They create a local change of

title, it is true, but they do not stop the flow; they

- merely change the private interests in the subject

of the current, not interfering with, but on the con-

trary, being indispensable to, its continuity. The

origin of the live stock is in the West; its ultimate

destination, known to, and intended by, all engaged

in the business, is in the Middle West and East,

either as meat products or stock for feeding and

fattening. This is the definite and well-understood

i
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course of business. The stockyards and the sale are

necessary factors in the middle of this current of

commerce. * * *

"As already noted, the word 'commerce/ when

used in the act, is defined to be interstate and foreign

commerce. Its provisions are carefully drawn to

apply only to those practices and obstructions which,

in the judgment of Congress, are likely to affect

interstate commerce prejudicially."

The distribution of milk in the Los Angeles Sales

Area is not a "throat" through which any current of

interstate commerce flows, nor are the transactions there-

in incident to any current flowing from one state to

another.

In Missmiri v. Kansds Co., 265 U. S. 298, 68 Law

Ed. 1027, the Court held the transportation of gas

through pipe lines from one state to another, for sale

to distributing companies, in interstate commerce. In

the opinion other cases are considered and the point

where interstate commerce ceases and intrastate com-

merce begins is stated, the Court says:

"With the delivery of the gas to the distributing

companies, however, the interstate movement ends.

Its subsequent sale and delivery by these eompanies

to their eiistoiners are retail is intrastate business

and subjeet to state regulation. Public Utilities Com-
mission v. Landon, supra, p. 245. In such case the

effect on interstate commerce, if there be any, is

indirect and incidental. But the sale and delivery

here is an inseparable part of a transaction in inter-

state commerce,—not local but essentially national

in character,—and enforcement of a selling price in
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such a transaction places a direct burden upon such

commerce inconsistent with that freedom of inter-

state trade which it was the purpose of the com-

merce clause to secure and preserve. It is as though

the Commission stood at the state line and imposed

its regTilations upon the final step in the process at

the movement the interstate commodity entered the

state, and before it had become part of the general

mass of property therein. See Brown v. Houston,

114 U. S. 622, 29 L. ed. 257, 261, 5 Sup. Ct. Rep.

1091. There is nothing in Pennsylvania Gas Co. v.

Public Service Commission, 252, U. S. 23, 64 L.

ed. 434, P. U. R. 1920E, 18, 40 Sup. Ct. Rep. 279,

inconsistent with this view. There the Gas Com-
pany, a Pennsylvania corporation, transmitted gas

from Pennsylvania into New York, and sold it di-

rectly to the consumers. The service to the con-

sumers, which was the thing for which the regu-

lated charge was made, was essentially local, and the

decision rests upon this feature, Mr. Justice Day,

in the course of the opinion, said (p. 31) : 'The pipes

which reach the customers served are supplied with

gas directly from the main of the company which

brings it into the state; nevertheless the service

rendered is essentially local, and the sale of gas

is by the company to local consumers, who arc

reached by the use of the streets of the city in which

the pipes are laid, and through which the gas is

conducted to factories and residences as it is re-

quired for use. The service is similar to that of a

local plant furnishing gas to consumers in a city.'

The commodity, after reaching the point of distribu-

tion in New York, was subdivided and so'd at re-

tail. The Landon Case, so far as this phase is

concerned, differs only in the fact that the process
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of division and sale to consumers was carried on,

not by the Supply Company, but by independent dis-

tributing companies.

"In both cases, the things done were local, and

were after the business in its essential national as-

pect had come to an end. The distinction which con-

stitutes the basis of the present decision is clearly

recognized in the Landon Case. The business of sup-

plying, on demand, local consumers, is a local busi-

ness, even though the gas be brought from another

state, and drawn for distribution directly from in-

terstate mains; and this is so whether the local dis-

tribution be made by the transporting company or

by independent distributing companies. In such case

the local interest is param'ount , and the interfe^rence

with interstate commerce, if any, indirect and of

minor importance. But here the sale of gas is in

wholesale c^uantities, not to consumers, but to dis-

tributing companies for resale to consumers in

numerous cities and communities in different states.

The transportation, sale, and delivery constitute an

unbroken chain, fundamentally interstate from be-

ginning to end, and of such continuity as to amount

to an established course of business. The paramount

interest is not local but national,—admitting of and

requiring uniformity of regulation. Such uniformity,

even though it be the uniformity of governmental

nonaction, may be highly necessary to preserve

equality of opportunity and treatment among the

various communities and states concerned.

Following this decision, it may be said that if a

carload of milk were shipped from Nevada to Los An-

geles and there sold to a distributor, the interstate tran-

saction would include this sale, but when the purchas-
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ing distributor delivered it to his customer, those trans-

actions would be intrastate.

Simpson v. Shepard, 230 U. S. 352; 57 Law ed. 1511,

at page 1540. Minnesota Maximum rate case. The Court

says:

"The general principles governing the exercise

of state authority when interstate commerce is af-

fected are well established. The power of Congress

to regulate commerce among the several states is

supreme and plenary. The authority of Congress

extends to every part of interstate commerce, and

to every instrumentality or agency by which it is

carried on; and the full control by Congress of

the subjects committed to its regulation is not tO'

be denied or thwarted by the commingling of inter-

state and intrastate operations. This is not fo say

that the nation may deal with the internal concerns

of the state, as such, but that the execution by Con-

gress of its constitutional power to regulate inter-

state commerce is not limited by the fact that intra-

state transactions may have become so interwoven

therewith that the effective government of the for-

mer incidentally controls the latter."

As we have pointed out, the licenses involved in the

case now before the Court, attempt to directly regulate

the local business. There is no regulation of interstate

transactions which incidentally controls local transac-

tions.

Florida v. United States, 282 U. S. 194, 75 L. ed. 291

:

"* * * The power of Congress to authorize the

Interstate Commerce Commission to establish in-

trastate rates in order to remove an unjust dis-
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crintination against interstate commerce is not open

to dispute. * * *

"* * * The property of the exertion of the author-

ity must be tested by its relation to the purpose of

the grant and with suitable regard to the principle

that whenever the federal power is exerted within

what would otherwise be the domain of state power

the justification of the exercise of the federal

power must clearly appear. =5= * *

"But to justify the commission in the altera-

tion of intrastate rates, it was not enough for the

commission to merely find that the existing intra-

state rates on the particular traffic were not remu-

nerative or reasonably compensatory. The authority

to determine the reasonableness per se of intrastate

rates lay with the state authorities and not with

the Interstate Commerce Co-mmission. In dealing

with unjust discriminationas between persons and

localities in relation to interstate commerce the ques-

tion is one of the relation of rates to each

other. =^ * =^"

Board of Trade v. Olsen, 262 U. S. 67 L. ed. 839, at

page 848:

"* H^ Appellants contend that the decision of

this court in Hill v. Wallace, 259 U. S. 44, 66 L. ed.

822, 42 Sup. Ct. Rep. 453, is conclusive against the

constituionality of the Grain Futures Act. * * *

*'The question is whether the conduct of such sales

is subject to constantly recurring abuses which are

a burden and obstruction to interstate commerce, in

grain. And further are they such an incident of that

commerce, and so intermingled with it, that the

burden and obstruction caused therein by them can

be said to be direct? * * *"
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Southern Pacific Terminal Co. v. Interstate Commerce

Commission, 219 U. S. 398; 55 L. ed. 310:

"* * * The manufacture or concentration on the

wharves of the terminal company are but incidents,

under the circumstances presented by the record, in

the transhipment of the products in export trade,

and their regulation is within the power of the Inter-

state Commerce Commission. To hold otherwise

would be to disregard, as the Commission said, the

substance of things, and make evasions of the act of

Congress quite easy. It makes no difference, there-

fore, that the shipments of the products were not

made on through bills of lading, or whether their

initial point was Galveston, or some other place in

Texas. They were all destined for export, and by

their delivery to the Galveston, Harrisburg & San

Antonio Railway they must be considered as having

been delivered to a carrier for transportation to their

foreign destination, the terminal company being a

part of the railway for such purpose. The case,

therefore, comes under Coe v. Errol, 116 U. S. 517,

29 L. ed. 715, 6 Sup. Ct. Rep. 475, where it is said

that goods are in interstate, and necessarily as well

in foreign, commerce when they have 'actually-

started in the course of transportation to another

state or been delivered to a carrier for transporta-

tion'."

Lemke v. Farmers Grain Co., 258 U. S. 50; 66 L. ed.

458:

Lemke was a grain buyer in North Dakota buying

grain for shipment to other states and sought to enjoin

the enforcement of the North Dakota Grain, Grading and

Inspection Act. This Act, the court says, *'Was a com-

prehensive scheme to regulate the buying of grain."
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Under it such purchases could be made only by those

holding license from the state, paying state charges for

the same and acting under a system of grading, inspect-

ing and weighing fully defined in the act and then sub-

ject to the power of the State Grain Inspection to

determine the margin of profit which the buyer shall

realize upon his purchase. We quote from the opinion:

"There is practically no market in North Dakota

for the grain purchased by complainant. The Min-

neapolis prices are received at the elevator of the

complainant from Minneapolis four times daily, and

are posted for the information of those interested.

To these figures the buyer adds the freight and his

'spread', or margin of profit. The purchases are

generally made with the intention of shipping the

grain to Minnneapolis. The grain is placed in the

elevator for shipment, and loaded at once upon cars

for shipment to Minneapolis, and elsewhere outside

the state of North Dakota. The producers know the

basis upon which the grain is bought, but whoever

pays the highest price gets the grain,—Minneapolis,

Duluth, or elsewhere. This method of purchasing,

shipment, and sale is the general and usual course of

business in the grain trade at the elevator of com-

plainant and others similarly situated. The market
for grain bought at Embden is outside the state of

North Dakota, and it is an unusual thing to get and
offer from a point within the state. After the grain

is loaded upon the cars it is generally consigned to

a commission merchant at Minneapolis. At the

terminal market the grain is inspected and graded
by inspectors licensed under Federal law.

"That such course of dealing constitutes interstate

commerce, there can be no question. * -^ =i^ Being
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such the state would not regulate the business by a

statute which had the effect to control and burden

interstate commerce.

**Nor is this conclusion opposed by cases decided

in this coiU't and relied upon by appellants, in which

we have had occasion to define the line between

state and Federal authority under facts presented,

which required a definition of interstate commerce

where the right of state taxation was involved, or

manufacture or commerce of an intrastate character

was the subject of consideration. In those cases we
have defiined the beginning of interstate commerce

as that time when goods begin their interstate

journey by delivery to a carrier or otherwise, thus

passing beyond state authority into the domain of

Federal control. Cases of that type are not in con-

flict with principles recognized as controlling here.

None of them indicates, much less decides, that

interstate commerce does not include the buy-

ing and selling of products for shipment beyond state

lines. It is true, as appellants contend, that after

the wheat zvas delivered at complainant's elevator, or

loaded on the cars for shipment, it might have been

delivered to a local market or sent to a local mill.

But such was not the course of business. The testi-

mony shows that practically all the wheat purchased

by the complainant was for shipment to and sale in

, the Minneapolis market. That was the course of

business and fixed and determined the interstate

character of the transactions."

Eastern Air Transport v. South Carolina, 285 U. S.

147, 76 Law. Ed. 673.

Suit to enjoin collection of state tax on sale of gasoline

for use by airplanes used in interstate commerce:
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"Undoubtedly, purchases of goods within a state

may form part of transactions in interstate com-

merce and hence be entitled to enjoy a correspond-

ing immunity. But the mere purchase of supplies

or equipment for use in conducting a business which

constitutes interstate commerce is not so identified

with that commerce as to make the sale immune

from a non-discriminatory tax imposed by the state

upon intrastate dealers. There is no substantial

distinction between the sale of gasoline that is used

in an airplane in interstate transportation and the

sale of coal for the locomotive of an interstate car-

rier, or of the locomotive and cars themselves bought

as equipment for interstate transportation. A non-

discriminatory tax upon local sales in such cases has

never been regarded as imposing a direct burden

upon interstate commerce."

These cases definitely settle that the Federal Govern-

ment cannot regulate intrastate transactions, except as

an incident to the regxilation of interstate commerce, and

there onl}^ when and to the extent that the local trans-

action is and creates a direct and substantial burden upon

interstate commerce. It cannot so act where the effect

upon interstate commerce is secondary, accidental or re-

mote. If any effect, no matter how secondary, accidental

or remote were suflficient to bestow jurisdiction upon the

Federal Government, then all rules heretofore laid down

upon the question of interstate commerce would be com-

pletely nullified, and the entire business of each and every

state then placed under the direct supervision and control

of the Federal authorities, depriving the states of their

rights heretofore jealously preserved and protected. For

once the bars were let down. Production and manu-
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facture would be so regulated, whether the same entered

into the flow of interstate commerce or not, because who

could say what the effect of such production and manu-

facture would be upon like enterprises in other states,

and yet, the only power delegated to the Federal Govern-

ment is "to regulate commerce with foreign nations and

among the several states and with the Indian tribels."

If, after the showing made by the plaintiffs herein, any

doubt could exist as to whether their businesses are inter-

state or intrastate commerce, if the transaction takes

place within one state, according to the rule laid down

in the case of Arkansas Railroad Commission vs. Chicago

Rock Island Pacific Railroad Co., 274 U. S. 97, this

doubt should be dissolved in favor of intrastate com-

merce.

(7) The Assumption of Jurisdiction Over Intrastate

Business Under the So-called Commerce Clause

Leads to Several Other Results Not Contemplated

Under This Clause.

The first result immediately apparent is that the license

fixes the prices to be paid for milk, and at which milk is

to be sold. We can find no authority recognizing a

power in Congress to fix prices either of labor or com-

modities. The case of Wilson vs. New approved such

an act, but the force of this decision of course must be

limited to the state of facts involved, the court holding

there that the power existed and that the emergency then

pending awakened the exercise of such power. The case

is indeed an extreme one and as no power ever existed in

Congress in the Federal Government to deal with intra-
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state commerce, no emergency can awaken the exercise

of it

Under the guise of emergency the Federal Government

imposes a license upon the sale and distribution of milk,

and seeking authority for so doing from the commerce

clause of the Constitution, the Federal Government seeks

to control the volume of production of milk as a part of

its scheme to restore general commodity prices. Under

the authority of the cases heretofore stated,

Hamner vs. Dagenhart, supra

;

Heisler vs. Thomas Colliery Co., supra,

and others, the control of production is not within the

power of the Federal Government.

The purported licenses have the effect, by their price

fixing, of stifling competition among the various milk

distributors, and putting an end to the individual effort

which has always been so jealously safeguarded by the

courts of this country, places a premium upon the inef-

ficient conducting of businesses, for it is a matter of com-

mon knowledge that some local distributors can conduct

their businesses so as to sell their finished product at a

lower price than others.

Such interference with the businesses can only be by

the hands of local authorities, and then only under the

^'police power" and for the purpose of regulating the

health, morals and welfare of the people. Such police

pov/er has never been conferred upon the Federal Gov-

ernment and has never been surrendered by the states,

and is in no way contemplated under or by the language

of the so-called "commerce clause" of the Constitution

under which appellants must justify their acts complained
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of herein. Any authorities under Interstate Commerce

Commission Acts are not in point which refer to rates to

be charged by railroads. Railroads have been constantly

declared by the courts to be a public utility charged with

a public interest, sharing certain special privileges, and

subject to certain limitations. Milk is not and has not

been declared to be such a public utility, and until it

actually moves in interstate commerce is not an object of

interstate commerce. The case of Nebbia vs. New York,

291 U. S. 502, is the only authority for the statement

that a state in the exercise of its police power may

regulate, by price fixing and other means, a large in-

dustry common to the state, and the same is in no way

applicable to the facts of the instant case.

(8) Holdings of District Courts In Other Parts of the

Country.

Appellants seek to justify the very ingenious but fan-

tastic theory that the price paid for milk produced for

distribution in the Los Angeles Sales Area and the price

at which such milk is so distributed there creates a

burden on interstate commerce, aifects interstate com-

merce and affects the national flow of interstate com-

merce by applying the theories adopted by the courts in

sustaining the various anti-trust laws and in holding that

the same were valid. A reference to the Agricultural

Adjustment Act itself and to the effect the licenses there-

under will have, discloses the fallacy of this attempted

application. The Act itself. Part 2, Section 8, Subsec-

tion 2 in the following language:

"The making of any such agreement shall not be

held to be in violation of any of the anti-trust laws
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of the United States, and any such agreement shall

be deemed to be lawful provided that no such agree-

ment shall remain in force after the termination of

this act,"

suspends as to the operation of any of the anti-trust

laws.

A reference to one case alone, Northern Securities

Company vs. Un. S., 193 U. S. 197, will be sufficient to

show the reasoning behind the sustaining of the anti-

trust laws and behind the act of Congress in passing the

same, that is, to remove any barriers from the free flow

of interstate conmierce. In other words, to remove any-

thing by way of restraint of trade, price fixing or other-

wise, which restricts and tends to stifle competition. The

Licenses, however, prevent free competition in the pro-

duction and sale of milk and set arbitrary prices to be

ragidly followed by both the producer and the dis-

tributor, and in the instant case that regulation is forced

upon a business of a purely intrastate nature contribut-

ing nothing whatsoever to the current or flow of inter-

state commerce.

The theory presented by appellants in the affidavit of

E. W. Gaumnitz is indeed an ingenious one. The very

earnest way in which the same is presented defeats its

very purpose. It is too far fetched to be treated as a

rational one, in fact reads as a desperate dying attempt

to sustain that which by all rules of law and logic is

impossible.

We have heretofore analyzed the cases relied upon by

appellants in a presentation of this theory. Again we say

that the theory is contradictory to the language expressed
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whole milk sales only in a small restricted local area

covering the purchase of milk to producers within or

adjacent to that area, and places no restriction upon

prices to be paid for milk to be used in the manufacture

or production of other dairy products which may or may

not be shipped in or out of the State of California, and

it in fact limits rather than assists such a flow of manu-

factured dairy products, if any there be, from out of the

State of California by limiting the production of pro-

ducers only to the actual needs of the local communities

for distribution as fluid milk, and by putting a restriction

on the production of excess milk which, in effect, does

not limit or in any way restrict the prices of milk which

might be produced for the manufacture of dairy prod-

ucts to be shipped, if any were shipped, in the course of

interstate commerce.

The appellants' theory that the fixing of minimum

prices which distributors must pay producers for milk

distributed in the urban markets, such as Los Angeles,

and we are dealing here solely with the Los Angeles

Sales Area, is essential to the attainment of the exercise

of the Federal commerce power and within the com-

merce power of the Federal Government because through-

out' the country, if while not in Los Angeles, a great

volume of milk moves in interstate commerce, would have

the effect of giving absolute authority to the Federal

Government of the production, manufacture and sale of

every and all commodities, which is contrary to the estab-

lished rules of law long laid down and set forth in the

cases heretofore cited.
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Throughout a number of other states the question of

the vaUdity of milk licenses issued by the Secretary of

Agriculture, under the alleged authorization contained in

the Agricultural Adjustment Act, have come before a

number of the District Courts. In numerous well written

opinions, applying to such licenses and their enactment

and to the terms of the Agricultural Adjustment Act

purporting to authorize the same, the foregoing and long

established principles of law relative to the power of the

Federal Government to interfere in intrastate commerce,

and the definitions of interstate commerce, the several

judges of such districts, after considering and finding the

various businesses of the purported licensees to be wholly

in intfe"state commerce upon sets of facts similar or

identical with those in the case at bar, have held that the

Federal Government has no authority whatsoever to

interfere with such intrastate businesses and that any

effect such intrastate businesses would have upon inter-

state commerce would be secondary and remote.

Edgewater Dairy vs. Wallace (Northern Div. of

111. 6/26/34), 7 Fed. Supp. 121;

U. S. vs. Greenwood Dairy (So. Dist. of Ind.

9/27/34)

;

Douglas vs. Wallace (Western Dist. of Okla.

10/17/34)

;

U. S. vs. Neuendorf (So. Dist. of Iowa 11/19/34);

Columbus vs. Wallace (No. Dist. of 111 11/21/34).

It is interesting to note that apparently from the con-

text of the opinion in several of these cases, an affidavit

of E. W. Gaumnitz identical, or almost identical with

that in the case at bar, was presented to the court, and
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to note the court's comments thereon and also on the

government's far fetched theory in each case that the

intrastate and local purchase and sale of milk creates a

burden upon interstate commerce.

Similar licenses, price restrictions and "Codes" under

the National Industrial Relief Act, have also been before

the courts and under these Federal Government inter-

ference with purely intrastate commerce has been held

to be void, and the matter of intrastate commerce has

been held not one of authority for the Federal Govern-

ment, notwithstanding the language of the various Codes

and of the N.R.A. Some of these cases are

U. S. vs. Suburban Motor Sendee Corp. (No. Dist.

of 111. 2/10/34) 5 Fed. Sup. 798;

U. S. vs. Liefo (No. Dist. of Texas, 2/16/34) 6 Fed.

Sup. 32;

Hart Coal Co. vs. Sparks (Western Dist. of Ky.

5/19/34) 7 Fed. Supp. 16;

Amazon Petroleum v. Ryan (5th Cir. 5/22/34) 71

Fed. 2d. 1

;

U. S. V. Mills (Md. 7/12/34) 7 Fed. Supp. 547;

Irma Hat Co. vs. Code (No. Dist. of 111. 7/31/34)

7 Fed. Supp. 687;

U. S. vs. Gerhart (Colo. 8/8/34);

U. S. vs. Koslend (Eastern Dist. of Mich. 9/5/34;
' U. S. vs. Eason Oil Co. (Western Dist. of Okla

9/22/34)

;

Miss. Hardwood Co. vs. McClanda (Western Dist.

of Miss. 10/6/34) ;

U. S. vs. Belcher (No. Dist. of Ala. 10/31/34);

Carter Kelley Lbr. Co. vs. U. S. (Texas 12/8/34;

(in which no opinion was written but a permanent

injunction granted)
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The very able opinions written in the above entitled

cases, while of course not conclusive upon this court,

being from courts of inferior jurisdictions, however in

our opinion enunciate the guiding principles of law de-

termining the question now before this court, and can

lead to but one conclusion, that is, that the District Court

Judge granting the preliminary injunction on the grounds

set forth in his opinion was correct.

From the authorities we conclude:

1. If milk were shipped from Los Angeles to another

state, interstate commerce would not begin imtil after the

milk had been produced, processed and prepared ready

for shipment.

2. If milk were shipped from another state to Los

Angeles, interstate commerce would cease as soon as it

was delivered and came to rest at its destination.

No Court has ever ruled:

1. That an industry as a whole becomes interstate

commerce, simply because some of these engaged in it

may have interstate transactions.

2. That one who has no transactions in interstate

commerce, becomes subject to Federal regulation because

some one else in the same industry conducts an interstate

business.

3. That the Federal Government, under the guise of

regulating interstate commerce, can control production,

manufacture or local distribution of any commodity.
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The Deductions, Taxes, Charges and Excises Provided

In the Licenses Are Not Authorized by the Agri-

cultural Adjustment Act, and Are Unconstitutional.

The license imposes a tax assessed by the Secretary of

Agriculture to be collected by an association of indivi-

duals, a private corporation or an appointee of the Sec-

retary of Agriculture against the strict provisions of the

Agricultural Adjustment Act. Section 9 of the Agri-

cultural Adjustment Act provides:

"(a) To obtain revenue for extraordinary ex-

penses incurred by reason of the national economic

emergency, there shall be levied processing taxes as

hereinafter provided. * * ^ The processing tax

shall be levied, assessed and collected upon the first

domestic processing of the commodity, whether of

domestic production or imported, and shall be paid

by the processor."

Section 12 of the Act provides as follows:

"(a) There is hereby appropriated, out of any

money in the Treasury not otherwise appropriated,

the sum of $100,000,000 to be available to the Sec-

retary of Agriculture for administrative expenses

under this title and for rental and benefit payments

made with respect to reduction in acreage or reduc-

tion in production for market under part 2 of this

title. Such sum shall remain available until ex-

pended.

"(b) In addition to the foregoing, the proceeds

derived from all taxes imposed under this title are

hereby appropriated to be available to the Secretary

of Agriculture for expansion of markets and re-

moval of surplus agricultural products and the fol-
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lowing purposes under part 2 of this title: Ad-
ministrative expenses, rental and benefit payments,

and refunds on taxes. The Secretary of Agriculture

and the Secretary of the Treasury shall jointly

estimate from time to time the amounts, in addition

to any money available under subsection (a), cur-

rently required for such purposes; and the Secretary

of the Treasury shall, out of any money in the

Treasury not otherwise appropriated, advance to the

Secretary of Agriculture the amounts so estimated.

The amount of any such advance shall be deducted

from such tax proceeds as shall subsequently become

available under this subsection."

Section 19 of the Act provides:

"(a) The taxes provided in this title shall be col-

lected by the Bureau of Internal Revenue under the

direction of the Secretary of the Treasury. Such

taxes shall be paid into the Treastiry of the United

States."

Declaration of Policy of the Agricultural Adjustment

Act, paragraph 2:

*Tt is hereby declared to be the policy of

Congress

—

"(1) To establish and maintain such balance be-

tween the production and consumption of agricul-

tural commodities, and such marketing conditions

therefor, as will reestablish prices to farmers at a

level that will give agricultural commodities a pur-

chasing power with respect to articles that farmers

buy, equivalent to the purchasing power of agri-

cultural commodities in the base period."

Nowhere in the Act is there any provision that is con-

trary to the Declaration of Policy, which by its plain
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terms shows the intention of Congress to increase the

purchasing power of farmers, and nowhere in the Act is

there any provision providing for the payment of any

expense, fee, tax by producers (farmers) of agricultural

commodities. In the face of this, however. License No.

17, in Article III, paragraph 4 (b), to and including

paragraph 5 (c) thereof, imposes charges, expenses or

taxes upon producers of agricultural commodities against

the express terms of the Agricultural Adjustment Act.

These expenses, charges or taxes under the provision of

said License No. 17, are to be fixed and determined by

the Los Angeles Milk Industry Board, an association of

individuals, and by Producers Arbitration Committee,

Inc., whose name was thereafter changed to Milk

Producers, Inc., and which sums are, under the terms

of the License, to be collected by such association of in-

dividuals known as Los Angeles Milk Industry Board

and Milk Producers, Inc., a corporation organized and

existing under and by virtue of the laws of the State

of California.

As heretofore pointed out, the provisions of the

Agricultural Adjustment Act are plain in their terms

(Section 19):

"The taxes provided in this title shall be collected

by the Bureau of Internal Revenue under the direc-

tion of the Secretary of the Treasury. Such taxes

shall be paid into the Treasury of the United

States."

Plainly, from the terms of the Agricultural Adjust-

ment Act, the only tax that can be imposed is a pro-
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cessing tax to be paid by the processor at the first pro-

cessing of the commodity.

License No. 57 provides for similar charges to be as-

sessed and collected through the operation of an adjust-

ment account maintained by the Market Administrator,

as provided in Exhibit A of such License.

Manifestly, therefore, the Licenses and each of them,

are issued directly in violation of the plain terms of the

Agricultural Adjustment Act and contrary to the

Declaration of Policy by Congress, for the following rea-

sons:

\. The Agricultural Adjustment Act by its terms

provides for no payment by, or deduction from, a

producer (farmer).

2. The Agricultural Adjustment Act by its terms

provides for the payment of expenses of administration

of the Act out of the Congressional appropriation (Sec-

tion 12) of $100,000,000, and does not provide for any

payment of expenses by any portion of the agricultural

industry.

3. No processing tax has been fixed or levied by the

Secretary of Agriculture, and no other tax is provided

for by the Agricultural Adjustment Act.

4. The excise tax attempted to be levied by the

Licenses is not provided for by the Agricultural Adjust-

ment Act. '

5. The excise tax attempted to be levied by the

Licenses is not payable to the Collector of Internal

Revenue of the United States nor paid into the treasury

of the United States, as provided by Section 19 of the

Act.
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6. The taxes, excises or charges attempted to be levied

by the Licenses are not uniform in their method of col-

lection.

7. The taxes, excises or charges attempted to be levied

by the Licenses are not uniform throughout the United

States.

8. That such taxes, excises or charges attempted to

be levied and collected under the provisions of such

Licenses are prohibited by and in contravention of

Article I, Section 8, Clause 1 of the Constitution of the

United States, in the following particulars

:

(a) That such taxes, excises or charges are not to

pay the debts or to provide for the common defense and

general welfare of the United States.

(b) That such taxes, excises or charges are not uni-

form throughout the United States, but by the provisions

of the Licenses and each of them, are only applicable to

a small part of the State of California and are only at-

tempted to be levied and collected wholly within a part of

the State of California.

The Supreme Court in the case of City of Los Angeles

V. Lewis, 175 Cal. 777, said:

"A legislative act authorizing taxation for a

' private purpose is unconstitutional, as under our

system of government taxes can be laid only for a

public object."

Taxes are of two kinds—direct and indirect. Under

the Constitution, direct taxes are apportioned among the

several states, and indirect, such as duties, posts and

excises, must be uniformly applied under the Constitu-
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tion, and shall operate precisely in the same manner upon

all individuals. See Knowltoii v. Moore, 178 U. S. 47,

83, 84, 86, 88.

The Supreme Court in Patton v. Brady, 184 U. S. com-

mencing at page 617, defines the term "excise" as applied

to taxes, and at page 622, said:

"* * * the Constitution, art. 1, sec. 8, provides

that 'all duties, imposts and excises shall be uniform

throughout the United States.' The exercise of the

power is, therefore, limited by the rule of uniform-

ity. The framers of the Constitution, the people

who adopted it, thought that limitation sufficient, and

courts may not add thereto. That uniformity has

been adjudged to be a geographical uniformity."

In Bromley v. MeCaiighu, 280 U. S., at page 138, the

Court again said:

*'The uniformity of taxation throughout the

United States enjoined by Article I, paragraph 8, is

geographic, not intrinsic."

How then can this excise be one not prohibited under

Article I, paragraph 8, of the Constitution, when this

tax is attempted to be applied within a small portion of

the State of California? This Court will take judicial

notice that these same commodities, to-wit, milk and

cream, are produced throughout the United States.

These taxes, charges or excises are further repugnant

to the due process clauses of the Fifth and Fourteenth

Amendments to the Constitution, in that they are not

affected with a public interest. In Tyson v. Banton, 273

U. S. 418, the Court said: (At page 429.)
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"* * * the real inquiry is whether every pubHc

exhibition, game, contest or performance, to which

an admission charge is made, is clothed with a public

interest, so as to authorize a lawmaking body to fix

the maximum amount of the charge, which its

patrons may be required to pay.

"In the endeavor to reach a correct conclusion in

respect of this inquiry, it will be helpful, by way of

preface, to state certain pertinent considerations.

The first of these is that the right of the owner to

fix a price at which his property shall be sold or

used is an inherent attribute of the property itself.

Case of the State Freight Tax, 15 Wall. 232, 278,

and, as such, within the protection of the due process

of law clauses of the Fifth and Fourteenth Amend-

ments, See City of CarroUton v. Baxxette, 159 111.

284, 294. The power to regulate property, services

or business can be invoked only under special cir-

cumstances; and it does not follow that because the

power may exist to regulate in some particulars it

exists to regulate in others or in all."

At page 430:

"The authority to regulate the conduct of a busi-

ness or to require a license, comes from a branch

of the police power which may be quite distinct from

the power to fix prices. The latter, ordinarily, does

not exist in respect of merely private property or

business, Chesapeake & Potomac Tel. Co. v. Man-

ning, 186 U. S. 238, 246, but exists only where the

business or the property involved has become 'af-

fected with a public interest.'

"A business is not affected with a public interest

merely because it is large or because the public are

warranted in having a feeling of concern in respect

of its maintenance. Nor is the interest meant such
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as arises from the mere fact that the public derives

benefit, accomodation, ease or enjoyment from the

existence or operation of the business; and while the

word has not always been limited narrowly as

strictly denoting *a right', that synonym more nearly

than any other expresses the sense in which it is to

be understood."

At page 431

:

*'And finally, the mere declaration by the legis-

lature that a particular kind of property or business

is affected with a public interest is not conclusive

upon the question of the validity of the regulation.

The matter is one which is always open to judicial

inquiry. Wolff Co. v. Industrial Court, 262 U. S.

522, 536."

The Attempt by the Secretary of Agriculture to For-

feit the Alleged License #57 as to Appellees For

Alleged Violations of License #17, Is In Effect an

Attempt to Prosecute Appellees Under an Ex Post

Facto Law.

In Thompson v. Utah, 170 U. S. 343, at page 351, the

Court said:

"It is not necessary to review the numerous cases

in which the courts have determined whether

particular statutes come within the constitutional

prohibition of ex post facto laws. It is sufficient

now to say that a statute belongs to that class which

by its necessary operation and 'in its relation to the

offense, or its consequences, alters the situation of

the accused to his disadvantage.' United States v.

Hall, 2 \\^ash. C. C. 366; Kring v. Missouri, 107 U.

S. 221, 228; Medley, Petitioner, 134 U. S. 160, 171."
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In Duncan v. State of Missouri, 152 U. S., at page

377, the Court said: (Page 382.)

"It may be said, generally speaking, that an ex

post facto law is one which imposes a punishment

for an act which was not punishable at the time

it was committed; or an additional punishment to

that then prescribed: or changes the rules of evi-

dence by which less or different testimony is suf-

ficient to convict than was then required; or, in

short, in relation to the offence or its consequences,

alters the situation of a party to his disadvantage;

Cummings v. Missouri, 4 Wall. 277; Kring v. Mis-

souri, 107 U. S. 221."

License No. 57 was promulgated by the Secretary of

Agriculture to become effective on the 1st day of June,

1934, and as set forth in the Bill of Complaint herein,

all violations alleged against the plaintiff concerning

License No. 17 are charged to have occurred long prior

to such date. The proposition of law is too simple to

take up the time of this Court in a further or extended

argument on this point.

Paragraph (3) of Section 8, of the Agricultural Ad-

justment Act Is Unconstitutional Because It Dele-

gates Legislative Authority to the Secretary of

• Agriculture.

The Agricultural Adjustment Act provides: "In order

to effectuate the declared policy, the Secretary of Agri-

culture shall have power:

"(3) To issue licenses permitting processors, as-

sociations of producers, and others to engage in the

handling, in the current of interstate or foreign
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commerce, of any agricultural commodity or product

thereof, or any competing commodity or product

thereof. Such licenses shall be subject to such terms

and conditions, not in conflict with existing Acts of

Congress or regulations pursuant thereto, as may be

necessary to eliminate unfair practices or charges

that prevent or tend to prevent the effectuation of

the declared policy and the restoration of normal

economic conditions in the marketing of such com-

modities or products and the financing thereof."

The declared policy is stated in Section 2 of the Act,

as follows:

"
( 1

) To establish and maintain such balance be-

tween the production and consumption of agricul-

tural commodities, and such marketing conditions

therefor, as will reestablish prices to farmers at a

level that will give agricultural commodities a pur-

chasing power with respect to articles that farmers

buy, equivalent to the purchasing power of agricul-

tural commodities in the base period. The base

period in the case of all agricultural commodities

except tobacco shall be the pre-war period, August

1909-July 1914. In the case of tobacco, the base

period shall be the postwar period, August 1919-

July 1929.

"(2) To approach such equality of purchasing

power by gradual correction of the present in-

equalities at as rapid a rate as is deemed feasible in

view of the current consumptive demand in domestic

and foreign markets.

"(3) To protect the consumers' interest by re-

adjusting farm production at such level as will not

increase the percentage of the consumers' retail ex-

penditures for agricultural commodities, or products
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derived therefrom, which is returned to the farmer,

above the percentage which was returned to the

farmer in the prewar period, August 1909-July

1914."

From a reading of these provisions, five things stand

out:

(1) The Act purports to give to the Secretary the

power to issue licenses whereby he fixes such terms and

conditions for the conduct of the business licensed as in

his judgment will eliminate unfair practices or charges

that prevent or tend to prevent the establishing and main-

taining of such balance between production and consump-

tion as will reestablish prices to farmers;

(2) It entirely fails to set up any standard of unfair

practices or charges to operate as a guide to or limitation

upon the power of the Secretary

;

(3) It entirely fails to indicate the nature of any

means to be adopted by the Secretary to protect the ef-

fectuation of the declared policy;

(4) It entirely fails to define any act or the nature

or character of any act which it intends to make unlaw-

ful;

(5) It authorizes the Secretary to prescribe the rules

for conducting the business licensed—to make the law

which is applicable to such business.

Section 1, of Article I of the Constitution of the United

States provides

:

"All legislative powers herein granted shall be

vested in a Congress of the United States, which

shall consist of a Senate and House of Representa-

tives."



b

I

—83—

In United States vs. Eaton, 144 U. S. 677; 36 Law Ed.

591, the Court says:

**It was said by this Court in Morrill vs. Jones,

106 U. S. 466, that the Secretary of the Treasury

cannot, by his regulations, alter or amend a revenue

law, and that all he can do is to regulate the mode
of proceeding to carrying into effect what Congress

has enacted. '^ * *

"Much more does this principle apply to a case

where it is sought substantially to prescribe a crim-

inal offense by the regulation of a department. It

is a principle law that an offense which may be the

subject of criminal procedure is an act committed, or

omitted, 'in violation of the public law,, either for-

bidding or commanding it.'
"

In Field v. Clark, 143 U. S. 649; 36 Law Ed. 294. p.

310, the Court says:

"That Congress cannot delegate legislative power

to the President is a principle nniversally recognized

as vital to the integrity and maintenance of the

system of government ordained by the Constitution.

The Act of October 1st, 1890, in the particular under

consideration, is not inconsistent with that principle.

It does not in any real sense, invest the President

with the power of legislation. For the purpose of

securing reciprocal trade with countries producing

and exporting sugar, molasses, coffee, tea and hides,

Congress itself determined that the provisions of the

Act of October 1st, 1890, permitting the free in-

troduction of such articles, should be suspended as

to any country producing and exporting them, that

imposed exactions and duties on the agricultural and

other products of the United States, which the Pres-

ident deemed, that is, which he found to be, reci-
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procally equal and reasonable. Congress itself

prescribed, in advance, the duties to be levied, col-

lected, and paid on sugar, molasses, coffee, tea, or

hides, produced by or exported from such designated

country, while the suspension lasted. Nothing in-

volving the expediency or the just operation of such

legislation was left to the determination of the

President. * * * As the suspension was absolutely

required when the President ascertained the ex-

istence of a particular fact, it cannot be said that

in ascertaining that fact and in issuing his proclama-

tion, in obedience to the legislative will, he ex-

ercised the function of making laws. Legislative

power was exercised when Congress declared that

the suspension should take effect upon a named con-

tingency. What the President was required to do

was simply in execution of the Act of Congress. It

was not the making of law. He was the mere agent

of the law making department to ascertain and

declare the event upon which its expressed will was

to take effect. It was a part of the law itself as it

left the hands of Congress that the provisions, full

and complete in themselves, permitting the free in-

troduction of sugar, molasses, coffee, tea and hides,

from particular countries, should be suspended, in

a given contingency and that in case of such suspen-

sion certain duties should be imposed."

In the case last cited, the Court quotes approvingly

from Lock's Appeal, 72 Pa. 491, as follows:

"The legislature cannot delegate its power to make
a law, but it can make a law to delegate a power to

determine some facts or state of things upon which

the law makes, or intends to make, its own action

depend."
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It also quotes approvingly the following language from

Cincinnati Co. vs. Clinton County Commissioners, 1 Ohio

St. SS:

"The true distinction is between the delegation of

power to make the law which necessarily involves a

discussion as to w^hat it shall be, and conferring

authority or discretion as to its execution, to be ex-

ercised under and in pursuance of the law. The
first cannot be done; to the latter no valid objection

can be made."

We do not question that Congress may authorize an

administrative officer to make regulations for the pur-

pose of supplying administrative details in carrying a

law into effect. But Congress cannot delegate the author-

ity to make the law—that is, to prescribe the rule of

conduct.

The rule is well stated in Wichita Railroad & L. Co.

V. Public Utilities Commission, 260 U. S. 48, 67 Law Ed.

46, as follows:

"The maxim that a legislature may not delegate

legislative power has some qualifications, as in the

creation of municipalities, and also in the creation

of administrative boards to apply to the myriad de-

tails of rate schedules the regulatory police power of

the state. The latter, qualification is made neces-

sary in order that the legislative power may be ef-

fectively exercised. In creating such an administra-

tive agency, the legislature, to prevent its being a

pure delegation of legislative power, must enjoin

upon it a certain course of procedure and certain

rules of decision in the performance of its function."
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The Act here in question does not enjoin upon the

Secretary any course of procedure nor does it prescribe

any rules of decision in the performance of his functions.

The following cases illustrate the difference between

administrative regulation and legislation:

U. S. V. Verde Copper Co., 195 U. S. 207; 49 Law Ed.

449:

The Act of Congress granted permission to fell and

remove timber on public lands for ''building, agricultural,

mining, and other domestic purposes," and provided that

the felling and use of timber shall be, "subject to such

rules and regulations as the Secretary of the Interior

may prescribe for the protection of the timber and of the

undergrowth upon such lands, and for other purposes."

No. 7 of the Regulations promulgated by the Secretary

provided, "no timber is permitted to be used for smelting

purposes." The Court says:

"But there is a more absolutely fatal objection to

the regulation. The Secretary of the Interior at-

tempts by it to give an authorization and final con-

struction to the statute. This, we think, is beyond

his power. * * ^' If Rule 7 is valid, the Secretary

of the Interior has power to abridge or enlarge the

statute at will. If he can define one term, he can

another. If he can abridge, he can enlarge. Such
power is not regulation; it is legislation."

Morrill v. .Jones, 106 U. S. 466; 27 Law Ed. 267:

The Revenue Law provided that animals for breeding-

purposes should be admitted free of duty upon proof

thereof, satisfactory to the Secretary of the Treasury,

and under such regulations as he might prescribe. The



—87—

Treasury regulations provided that before such animals

were admitted free, the Secretary must be satisfied that

the animals are of superior stock, adapted to improv-

ing the breed in the United States. We quote from the

opinion

:

"The Secretary of the Treasury cannot, by his

regulations, alter or amend a revenue law. All he

can do is to regulate the mode of proceeding to carry

into effect what Congress has enacted. In the

present case we are entirely satisfied the regulation

acted upon by the Collector was in excess of the

power of the Secretary. The statute clearly includes

animals of all classes. The regulation seeks to con-

fine its operation to animals of "superior stock."

This is manifestly an attempt to put into the body

of the statute a limitation which Congress did not

think it necessary to prescribe. Congress was will-

ing to admit, duty free, all animals specially im-

ported for breeding purposes; the Secretary thought

this privilege should be confined to such animals as

were adapted to the improvement of breeds already

in the United States. In our opinion, the object of

the Secretary could only be accomplished by an

amendment of the law. That is not the office of a

treasury regulation."

Southern Pacific Co. v. Interstate Commerce Com., 219

U. S. 433; 55 Law Ed. 283:

"Applying these propositions, the insistence is

that, both in form and in substance, the order of

the Commission is void, because it manifests that

that body did not merely exert the power conferred

by law to correct an unjust and unreasonable rate,

but that it made the order which is complained of
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upon the theory that the power was possessed to set

aside a just and reasonable rate lawfully fixed by a

railroad whenever the Commission deemed that it

would be equitable to shippers in a particular district

to put in force a reduced rate. That is to say, the

contention is that the order entered by the Commis-

sion shows on its face that that body assumed that

it had power not merely to prevent the charging of

unjust and unreasonable rates, but also to regulate

and control the general policy of the owners of rail-

roads as to fixing rates, and consequently that there

was authority to substitute for a just and reasonable

rate one which, in and of itself, in a legal sense,

might be unjust and unreasonable, if the Commis-

sion was satisfied that it was a wise policy to do

so.
5): * *

"Coming to the consideration of that subject we

are of opinion that the court below erred in not re-

straining the enforcement of the order complained

of, because we see no escape from the conclusion

that the order was void because it was made in con-

sequence of the assumption by the Commission that

it possessed the extreme powers which the railroad

companies insist the order plainly manifests."

In Ex Parte Cox, 63 Cal. 21, the Court says:

"The legislature had not authority to confer upon

the officer or board the power of declaring what acts

should constitute a misdemeanor. The legislative

power of the state is vested in the Senate and As-

sembly. That power could not, as to the case before

us, be delegated to the officer or board. The act

before us does not say it shall be unlawful to import,

distribute, or dispose of infected articles, but it at-

tempts to confer upon the officer and board the

power to so declare."
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Dougherty v. Austin, 94 Cal. 601, we quote, commenc-

ing on page 605

:

"The question is thus squarely presented whether

it was competent for the legislature thus to delegate

to the board of supervisors of that county the power

to change or suspend that part of the general law

fixing the salaries of county officers, which provided

that the county clerk of Marin County should him-

self pay the deputy or deputies employed by him.

There can be, under well-settled principles of con-

stitutional law, but one answer to this question, and

that is one which denies to the legislature any right

to thus delegate to any other body or tribunal what

is most clearly a legislative power, the exercise of

which the constitution has confided to that depart-

ment of the state alone. This principle is one so

universally accepted as true, that Judge Cooley, in

his work on constitutional limitations, states it as

a maxim of constitutional law. He says: 'One of

the settled maxims in constitutional law is, that the

power conferred upon the legislature to make laws

cannot be delegated to any other body or authority.

Where the sovereign power of the state has located

the authority, there it must remain; and by the con-

stitutional agency alone the laws must be made until

the constitution is changed. The power to whose

judgment, wisdom, and patriotism this high preroga-

tive has been intrusted cannot relieve itself of the

responsibility by choosing other agencies upon which

the power shall be devolved, nor can it substitute

the judgment, wisdom, and patriotism of any other

body for those to which alone the people have seen

fit to confide this sovereign trust.' (Cooley on Con-

stitutional Limitations, p. 117)."
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Schaedcin v. Cahamiss, 135 Cal. 466; on page 469, it

is said:

"It is no invasion of the right of the employer

freely to contract with his employee, to provide by

general law that all employers shall furnish a rea-

sonably safe place and reasonably wholesome sur-

roundings for their employees. The difficulty with

the present law, however, is, that it does not provide,

but that it is an attempt to confer upon a single per-

son the right arbitrarily to determine not only that

the sanitary condition of a workshop or factory is

not reasonably good, but to say whether, even if

reasonably good, in his judgment, its condition could

be improved by the use of such appliances as he may
designate, and then to make a penal offense of the

failure to install such appliances. 'The very idea

that one may be compelled to hold his life, or the

means of living, or any material right essential to

the enjoyment of life, at the mere will of another,

seems to be intolerable in any country where freedom

prevails, as being the essence of slavery itself.' (Yick

Wo V. Hopkins, 118 U. S. 356.)"

In Englebretson v. Industrial Accident Commission,

170 Cal. 793, it was held that the power given by the con-

stitution and by the act of the legislature to the Industrial

Accident Commission "to regidate and prescribe the

nature and extent of the proofs and evidence" does not

authorize the Commission to act on hearsay testimony.

The Court says, at page 797:

*Tt is obvious that if this section would have the

effect to confer upon the commission power to enact

laws prescribing the nature and extent of proof nec-

essary to make out a case, it would be a delegation
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to the commission of the powers of the legislature to

that respect. No authority for such delegation of

power is given by Section 21 of Article XX of the

constitution, in pursuance of which the Workmen's
Compensation Law was enacted, and which con-

stitutes the only authority for the provision authoriz-

ing such matters to be determined by the commission

instead of by the courts. Being an improper delega-

tion of authority, the aforesaid provision of sub-

division 6 is wholly unauthorized and would have no
effect, even if the commission had acted on it. It

is not shown that the commission has made any
order or rule declaring the nature and extent of the

proofs and evidence required in cases under the law.

"The main reliance is upon the provision that the

commission should not be bound 'by the technical

rules of evidence,' and upon the general effect of the

act in prescribing an informal and expeditious

method of procedure. We cannot agree to the

proposition that the rule against the admission of

hearsay evidence as proof of a fact is a mere tech-

nical rule of evidence."

hi re Peppers, 189 Cal. 682, the Court says, at page

688:

"It is our conclusion that the legislature had no
power to thus delegate to an administrative board
or officer its exclusive power and function of determ-
ining what acts or omissions on the part of an in-

dividual are unlawful."

The authority to the Secretary of Agriculture to issue

licenses subject to such terms and conditions as may be

necessary to eliminate unfair practices or charges that

prevent, or tend to prevent, the effectuation of the
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declared policy and the restoration of normal economic

conditions in the marketing of such commodities and the

financing thereof, is an attempt to confer upon the Sec-

retary purely legislative powers. It attempts to authorize

the Secretary to determine what terms and what condi-

tions are necessary to eliminate unfair practices or

charges that prevent or tend to prevent the restoration

of economic conditions. It substitutes the judgment of

the Secretary upon this very disputed subject matter for

the judgment of Congress.

It attempts to authorize the Secretary to determine

what are ''unfair practices or charges;" what laws are

necessary to eliminate the same; what are ''normal

economic conditions," and what acts prevent or tend to

prevent the restoration of such conditions. It authorizes

the Secretary to say what acts shall be lawful and what

acts shall be unlawful. That is legislation.

Not only does this language attempt to confer upon the

Secretary of Agriculture legislative powers in violations

of the Constitution, but the language is so uncertain and

indefinite as to make it impossible of enforcement.

United States v. Cohen Grocery Co., 255 U. S. 81 ; 65

Law Ed. 516.

"The sole remaining inquiry, therefore, is the cer-

' tainty or uncertainty of the text in question, that is,

whether the words 'That it is hereby made unlawful

for any person willfully -:= * * to make any unjust

or unreasonable rate or charge in handling or deal-

ing in or with any necessaries,' constitute a fixing by

Congress of an ascertainable standard of guilt and

are adequate to inform persons accused of violation

thereof of the nature and cause of the accusation
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against them. That they are not, we are of opinion,

so clearly results from their mere statement as to

render elaboration on the subject wholly unneces-

sary. Observe that the section forbids no specific

or definite act. It confines the subject matter of the

investigation which it authorizes to no element es-

sentially inhering in the transaction as to which it

provides. It leaves open, therefore, the widest con-

ceivable inquiry, the scope of which no one can fore-

see and the result of which no one can foreshadow

or adequately guard against. In fact, we see no

reason to doubt the soundness of the observation of

the Court below, in its opinion, to the effect that, to

attempt to enforce the section would be the exact

equivalent of an effort to carry out a statute which

in terms merely penalize and punish all acts detri-

mental to the public interest when unjust and unrea-

sonable in the estimation of the Court and jury.

"That it results from the consideration which we
have stated that the section before us was void for

repugnancy to the constitution is not open to ques-

tion."

Cline V. Frink Dairy Co. 274 U. S. 445; 71 Law Ed.

1146:

"The anti-trust law of Colorado was held uncon-

stitutional because it violated the Fifth Amendment.

Inasmuch as it contained provisions that no agree-

ment shall be deemed unlawful, the basis and pur-

poses of which, are to conduct operations at a rea-

sonable profit or to market at a reasonable profit

those products that cannot be otherwise so marketed.

'When to a decision whether a certain amount of

profit in a complicated business is reasonable is

added that of determining whether detail restriction
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of particular anti-trust legislation will prevent a

reasonable profit in the case of a given commodity,

we have an utterly impractical standard for the

jury's decision.

*'A Legislature must fix a standard more simply

and more definitely before a person must conform

or a jury can act."

Applying the language of these cases, we may say,

in regard to the particular provision of the Agricultural

Adjustment Act, herein involved, that the Act, by its

terms, merely penalizes and punishes all acts which in

the estimation of the Secretary of Agriculture constitute

unfair practices or charges and which in his judgment

tend to prevent the restoration of what he may deem

to be normal economic conditions. Can there be any

doubt that the determination of these questions by the

Secretary is legislation by him?

Each License Is Void Because the Secretary Thereby

Undertakes to Exercise Legislative Authority.

Each of the Licenses involved in this litigation under-

takes to enact the law under which the business of pro-

ducing and distributing milk in the Los Angeles Sales

Area may be conducted. If the Act confers upon the

Secretary the power to enact such laws (and the Sec-

retary has definitely placed that construction upon it),

then, as we have seen, that part of the act is unconstitu-

tional; if the Act should not be construed as delegating

such legislative power to the Secretary, then the S^*''-

retary has undertaken to enact laws without even a

delegation of power. In either view of the case the
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licenses are void, because the Secretary has thereby un-

dertaken to legislate.

We will consider some of the particulars wherein the

Secretary, by these licenses, has deemed to exercise legis-

lative functions

—

(1) By paragraph D, of Article I of License No. 17,

there is created a district known as *'Los Angeles Sales

Area" and the boundaries thereof are defined, and

Article III makes the license applicable only to distri-

butors "of fluid milk for consumption in the Los Angeles

Sales Area;" by paragraph E, of Article I another

district, known as "Los Angeles Cream Shed" is created

and its boundaries defined, and by paragraph F another

district, known as "Los Angeles Milk Shed" is created

and its boundaries defined. Paragraph C, of Article I

of License No. 57 also creates a district known as "Los

Angeles Sales Area" and defines its boundaries and that

license is made applicable only to those who distribute,

market or handle "milk or cream as a distributor in the

Los Angeles Sales Area."

The creation of districts of the kinds here mentioned

are purely legislative acts.

People V. Parks, 58 Cal. 624-643, we quote from the

opinion

:

"To declare a public purpose, and to create a

district over a designated area of the State, in which

that purpose shall be accomplished, and to provide

ways and means for its accomplishment, are matters

which belong exclusively to the Legislature. If a

necessity exists for the construction of public im-

provements within the State for a public purpose.
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the Legislature must declare it. // a district has to

be created over an area of the State the Legislature

must create it, and establish its limits. If property

within it will be benefited by the improvement, the

Legislature must determine it, and prescribe the

rules upon which taxation must be apportioned.

There are powers conferred upon it alone by the

Constitution, and it cannot delegate them to any

other department of the government, or to any

agency of its appointment, because it would be con-

fiding to others that legislative discretion which

legislators are bound to exercise themselves, and

which they cannot delegate to any other man or men
to be exercised."

Judge E. M. Ross, then a member of the Court, in a

concurring opinion, said:

"The establishment of such districts is a legis-

lative function, to be exercised by a legislative body;

and the Legislature is expressly prohibited by the

Constitution of the State from clothing any of its

executive officers with such power."

(2) Paragraph 1 of the terms and conditions set out

in Article III of License No. 17 provides that "The

schedules giving the prices at which the terms and con-

ditions under which milk shall be purchased by distri-

butors for distribution as fluid milk shall be those set

forth in Exhibit A, which is attached hereto and made

a part hereof. Exhibit A fixes the price to be paid to

producers. Paragraph 2 of the same article provides

that the wholesale and retail prices at which fluid milk

shall be distributed and sold in the various parts of the

Los Angeles Sales Area shall be those set forth in Ex-

hibit B. Exhibit B contains many schedules for fixing
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different selling prices for different territorial areas with-

in the Los Angeles Sales Area.

These price-fixing provisions are clearly legislative

acts. Not only is this true, but they are entirely beyond

the purview of the Act. At no place in the Act is there

any language to indicate an intention to attempt to confer

upon the Secretary of Agriculture the power to fix the

price at which the producer may sell his agricultural

product to the distributor, or the price at which the

distributor may sell such product to the consumer. They

are purely attempts by the Secretary to enact laws with-

out any semblance of a grant of authority, whether such

grant be valid or invalid.

(3) Paragraph 1 of Article II of License No. 57,

provides that the prices and the terms and conditions

under which distributors shall purchase milk from

producers shall be those set forth in Exhibit A. Exhibit

A sets out an elaborate marketing plan which fixes the

price to be paid to producers and covers many other sub-

jects. Said paragraph 1 also provides that any contract

or agreement entered into between any distributor and

producer prior to the effective date of this license, cov-

ering the purchase of milk shall be superseded by the

terms of the license. Paragraph 2 of said Article II

also provides that no distributor shall purchase milk from

producers except those having bases as provided in Ex-

hibit A; it also fixes the minimum prices and terms

under which milk and cream may be sold by distributors

as set forth in Exhibit C, and contains a similar provision

abrogating contracts between distributors and any per-

son for the sale or delivery of milk or cream.
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Here the Secretary assumes to enact a law fixing the

prices at which business may be done defining and limit-

ing producers with whom the distributor may deal and

abrogates contracts previously made with producers or

with consumers. Will any one maintain that such provi-

sions are not legislation? The Act does not assume to

authorize such legislation by the Secretary. There is

nothing in the Act which indicates an intention to author-

ize the Secretary to abrogate existing contracts.

(4) Paragraph 3 of Article III of License No. 17,

provides that every distributor shall purchase and

distribute milk in accordance with the production and

control plan set forth in Exhibit C attached to the

license. Exhibit C fixes a ''production base period" and

defines it as the period March 6, 1933 to June 15, 1933

—

about six months previous to the efifective date of the

license. It provides for a "market percentage" to be ar-

rived at "by dividing the daily average of the total deliv-

eries of all producers who shipped milk during the pro-

duction base period into the daily average quantity of

milk sold for consumption as whole milk in the Los

Angeles Sales Area during the month of June, 1933," and

establishes a base for each producer who was marketing

milk during the base period which is to be arrived at by

taking his average daily deliveries during the production

base period and applying the market percentage thereto.

The resulting figure to be his established base. Producers

who went into business after March 16 or before June

15, 1933, are to have their bases fixed at approximately

one-half of their production; producers starting business

after June 16, 1933, have their bases fixed at approx-

imately one-quarter of their production.
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Exhibit B of License No. 57 continues the allotment

of bases. The provisions of both licenses are lengthly

and complicated, but the net result is that a producer is

to be paid one price for what is denominated his "base

milk" and a lower price for milk delivered in excess of

his base. The price to be paid for each class of milk is

to be determined under License No. 17 by the Los An-

geles Milk Industry Board and Milk Producers, Inc.;

under License No. 57, it is to be determined by the

Market Administrator. These provisions are all legis-

lative. If Congress had undertaken to authorize the

Secretary to promulgate these rules, that would have

amounted to a delegation of legislative authority, but

the Act does not contain any such provision. It does, in

paragraph 1 of Section 8, authorize the Secretary to

provide for reduction in production for market of any

basic agriculttiral commodity through agreements with

producers or by other voluntary methods, and to provide

for rental or benefit payments in connection therewith in

such amounts as the Secretary deems fair and reason-

able to be paid out of any monies available for such

payments. At no place in the Act is the Secretary au-

thorized to enact legislation which deprives the producer

of the right to market his product nor does it say that

the producer must accept the greatly reduced price for

his product simply because he did not happen to be

marketing the same quantity of that product at a time

six months before the Secretary acted. These provisions

cannot be viewed in any light, except that the Secretary

has undertaken to legislate and that therefore his acts are

A^oid.
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(5) License No. 17, in Exhibit B, attached thereto,

creates the Los Angeles Milk Industry Board. The

license makes this board and Milk Producers, Inc., a

private California corporation, the agencies for carrying

out the provisions of the license. License No. 57 creates

the office of Market Administrator, and in Section E of

Exhibit A prescribes his duties and compensation. He

is required to furnish an official bond contingent upon

the faithful performance of his duties as such Market

Administrator.

The creation of offices and the assignment of their

compensation is a legislative function.

Cochnower v. U. S., 248 U. S. 405 ; 63 Law Ed. 328;

Glavey v. U. S., 182 U. S. 595; 45 Law Ed. 1247.

(6) Subdivision B of paragraph 4 of Article III of

License No. 17 provides for a deduction of }i cent per

pound of butterfat from the price paid to the producer,

this sum to be paid to Los Angeles Milk Industry Board

;

Subdivision 5 of the same article requires a deduction

from the price paid to the producer of milk (1) for

deliveries in excess of the part classified as "base milk"

a sum equal to the difference between the base price and

the surplus price, and (2) for that part not in excess of

the producers' bases the difference between the base

price and the adjusted base price. Said sums to be paid

to Milk Producers, Inc., for the purpose of equitably

allocating the loss involved in handling surplus milk."

And by Subdivision C of the same paragraph, every dis-

tributor having production of his own is required to

make similar payments.
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In making these provisions the Secretary assumes

to legislate. He assumes to legislate not only without

any attempt by Congress to delegate that power of legis-

lation, but contrary to the provisions of the Act. He at-

tempts to impose upon the producer the burden of the

loss from handling surplus production. At no place does

the Act indicate an intention of Congress to impose such

a burden upan the producers. On the contrary, para-

graph 1 of Section 8 provides for the reduction in pro-

duction by rental or benefit payments "to be paid out

of any monies available for such payments." This clearly

indicates that where such payments are made they are

to be made by the Government. Section 9 of the Act

provides for processing taxes and that they ''shall be

paid by the processor." The attempt of the Secretary

to pass this burden on to the producer is a void effort

to legislate without any authority.

(7) Sublivision C of paragraph 4 of Article IH of

License No. 17 provides, that all producers who are not

members of seven cooperative organizations named

therein shall pay to the Milk Producers, Inc., an amount

for each pound of butterfat equal to the average amount

which the member of such associations are then author-

izing the distributors to pay over to such associations

on behalf of their respective members. This also is legis-

lation by the Secretary and without any authority in

the Act.

(8) Paragraphs 4 and 5, of Article III of License

No. 17 provides as to each subdivision thereof, that dis-

tributors shall not purchase milk from producers unless

such producers authorized the distributor to deduct from
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the payment due to the producer and pay over as therein

provided the amounts therein called for. In other words,

the Secretary of Agriculture enacted a law which de-

prives the pnoducer of the right to sell his product unless

he authorised a deduction from the purchase price of

vario^us sums determined according to .a law enacted by

the Secretary of Agriculture. Upon no theory can it be

said that such requirements are not attempts at legisla-

tion.

These things stand out particularly as showing the

extent to which the Secretary of Agriculture has gone

in his assumption to exercise legislative authority. Every

part of each of the licenses is subject to this objection.

No provision contained in either license can be justified

as an administrative regulation under proper authority

of law.

Paragraph (3), of Section 8, of the Act Is Unconstitu-

tional Because It Confers Judicial Power Upon the

Secretary of Agriculture.

After authorizing the Secretary to issue licenses, Para-

graph 3 of Section 8, reads:

**The Secretary of Agriculture may suspend or

revoke any such license, after due notice and op-

portunity for hearing, for violations of the terms

or conditions thereof. Any order of the Secretary

suspending or revoking any such license shall be

final if in accordance with law. Any such person

engaged in such handling without a license as re-

quired by the Secretary under this Section shall

be subject to a fine of not more than $1,000 for

each day during which the violation continues."
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Milk RegaJafions, Series 1, published by the Secre-

tary July 22, 1933, in Section 203, (lines 26 to 31, page

7, of Complaint) provide:

"Any license issued hereunder may be suspended

or revoked with respect to any distributor for vio-

lation of the terms or conditions thereof by such

distributor or by any of his officers, employees, or

agents. The procedure for suspension or revoca-

tion proceedings shall be in accordance with Gen-

eral Regulations, Agricultural Adjustment Adminis-

tration, Series 3."

Article II, of General Regulations, Series 3, contain-

ing these provisions, is set out in the Bill of Complaint

at pages 9, 10, 11 and 12. Thus it will be seen that

the law authorizes the Secretary to suspend or revoke

any license, after due notice and opportunity for hear-

ing, and makes the penalty applicable to any one who

continues in business after such revocation. The de-

termination of one's right to do business and making

him liable to severe penalty, is a judicial act.

Section 1, Article III, of the Federal Constitution

provides

:

"The judicial power of the United States shall be

vested in one Supreme Court and in such inferior

courts as Congress may from time to time ordain

and establish. The judges, both of the Supreme and

inferior Courts, shall hold their offices during good

behavior."

Neither the Secretary of Agriculture nor the hear-

ing officer appointed by him, is a judge holding office

during good behavior, nor does either constitute a court
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•ordained or established by Congress. They are exe-

cutive officers of the Government and it is contrary to

the whole scheme of the Constitution that such judicial

authority should be vested in them.

The language of the Supreme Court in Ex Parte Mil-

ligan, 4 Wall. 2, 18 Law Ed. 281, is particularly applic-

able here. It is there said:

"Every trial involves the exercise of judicial

power; and from what source did the Military

Commission that tried him derive their authority?

Certainly no part of the judicial power of the

country was conferred on them ; because the Con-

stitution expressly vested it *in one Supreme Court

and such inferior courts, as the Congress may from

time to time ordain and establish,' and it is not pre-

tended that the commission was a court ordained

and established by Congress. They cannot justify

on the mandate of the President; because he is con-

trolled by law, and has his appropriate sphere of

duty, which is to execute, not to make, the laws;

and there is 'no unwritten criminal code to which

resort can be had as a source of jurisdiction.'
"

"But it is said that the jurisdiction is complete

under the 'laws and usages of war'."

"It can serve no useful purpose to inquire what

those laws and usages are, when they originated,

• where found, and on whom they operate; they can

never be applied to citizens in States which have

upheld the authority of the government, and where

the courts are open and their process unobstructed.

This court has judicial knowledge that in Indiana

the federal authority was always unopposed, and

its courts always open to hear criminal accusa-

tions and redress grievances; and no usages of
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war could sanction a military trial there for any

offense whatever of a citizen in civil life, in no-

wise connected with the military service. Congress

could grant no such power; and to the honor of

our National Legislature be it said, it has never

been provoked by the state of the country even to

attempt its exercise. One of the plainest constitu-

tional provisions was, therefore, infringed when

Milligan was tried by a court not ordained and es-

tablished by Congress, and not composed of judges

appointed during good behavior."

In the present case we have this situation: It is

claimed that the license has the force of law. All of the

terms and conditions therein set out are prescribed by

the Secretary. Not a single one of them is even sug-

gested in the Act. If these terms and conditions have

the force of law, that law was made by the Secretary

of Agriculture.

Appellees were charged only with violating the law

thus made by the Secretary and were placed on trial to

determine their right to continue in business—the most

valuable property right they possess—on a charge made

by the Secretary and which starts out with the state-

ment that the Secretary has reason to believe that they

are guilty. (Exhibits 3, 5, 6, 8, 9, 11, 12 and 14, Bill

of Complaints.)

Appellees were placed on trial before a hearing officer

who is an officer or employee of the Department of the

Secretary of Agriculture, designated by the Secretary

for that purpose. The Secretary appears as a party to the

proceeding and as the prosecutor, and as such is repre-

sented by his counsel.
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Thus it is apparent that the Secretary of Agriculture

makes the law; the Secretary of Agriculture is the com-

plaining witness who makes the charge of violation of

the law; the Secretary of Agriculture is the tribunal who

proposes to try the issues of guilt or innocence and to

interpret the law he has made, and the Secretary of

Agriculture is the prosecutor who prosecutes the case

before himself. Yet it will doubtless be argued in this

case that such a travesty on justice is permitted by the

Constitution of the United States. If such procedure is

permitted by the Constitution, why did the framers of

the Constitution provide for a Congress to make the

laws? If such procedure is permitted by the Constitu-

tion, why did the framers of the Constitution provide

for Courts to be established to exercise the judicial

powers of the Government? Wherein is such procedure

consistent with liberty? Wherein does such procedure

differ from tyranny? Will anyone contend that these

plaintiffs can have a fair trial before such a tribunal?

The despotic situation just outlined is due to the fact

that paragraph (3), of Section 8, of the Act, attempts

to confer upon the Secretary of Agriculture both legis-

lative and judicial powers, contrary to the provisions

of the Constitution.

The License Constitutes an Unlav^rful Interference

With the Right of Plaintiffs to Contract.

The License No. 17 provides that Exhibit "A" shall

govern the prices at which, and the terms and conditions

under which, milk shall be purchased by distributors.

Exhibit "A" contains many specifications of prices and
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terms and conditions governing the purchase of milk by

distributors.

Subdivision (b) of paragraph 4, Article III, provides

that distributors shall not purchase milk from any pro-

ducer unless the producer authorizes the purchasing dis-

tributor to pay up to /4 cent, a pound butter fat' to the

Los Angeles Milk Industry Board; Subdivision (c) pro-

hibits distributors from purchasing milk from any pro-

ducer who does not agree that there may be deducted

from his price and paid to the Los Angeles Board a

sum to offset dues paid by the cooperative organiza-

tions; Subdivision (a) of paragraph 5 prohibits the pur-

chase of milk from any producer who does not agree to

the surplus deductions, and exhibit ''B" prohibits sales

unless made at the prices and on the terms and con-

ditions therein stated.

License No. 57 prohibits the distributor from pur-

chasing milk from a producer, unless the producer

authorizes all deductions and regulations provided m

Exhibit A; it fixes prices to be paid for milk and mini-

mum selling prices-

Thus, it is apparent, that the freedom of any dis-

tributor to contract for the purchase of milk from a

producer or to contract for the sale of the product to

others is so limited that the right of contract is entirely

destroyed.

Tyson & Bro. vs. Banton, 273 U. S. 429; 71 Law Ed.

718:

"The right of the owner to fix the price at which

his property shall be sold or used is an inherent
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attribute of the property itself, and as such within

the protection of the due processes of law clauses

of the 5th and 14th amendments."

Fairmount Creamery Co. vs. Minnesota, 274 U. S. 1

;

71 Law Ed. 893

:

"As the inhibition of the statute applies irrespec-

tive of motive, we have an obvious attempt to destroy

plaintiff in error's liberty to enter into normal con-

tracts long regarded not only as essential to the

freedom of trade and commerce but also as bene-

ficial to the public. Buyers in competitive markets

must accommodate their bids to prices offered by

others, and the payment of different prices at dif-

ferent places is the ordinary consequence. Enforce-

ment of the statute would amount to fixing the

price at which plaintiff in error may buy, since one

purchase would establish this for all points without

regard to ordinary trade conditions. * * *

"In Adams v. Tanner, 244 U. S. 590, 594, 61

L. ed. 1336, 1342, L.R.A. 1917F, 1163, 37 Sup.

Ct. Rep. 662, Ann. Cas. 1917D, 973, this court said:

*Because abuses may, and probably do, grow up

in connection with this business, is adequate reason

for hedging it about by proper regulations. But this

is not enough to justify destruction of one's right to

follow a distinctly useful calling in an upright way.

' Certainly there is no profession, possibly no lousi-

ness, which does not offer peculiar opportunities for

reprehensible practices ; and as to every one of them,

no doubt, some can be found quite ready earnestly

to maintain that its suppression would be in the

public interest. Skilfully directed agitation might

also bring about apparent condemnation of any one

of them by the public. Happily for all, the funda-
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mental guaranties of the Constitution cannot be

freely submerged if and whenever some ostensible

justification is advanced and the police power in-

voked.'

"Concerning a price-fixing statute, Tyson & Bro,

V, Banton, 273 U. S. 418, ante, 718, -A.L.R.-, 47

Sup. Ct. Rep. 426 (Feb. 28, 1927), recently de-

clared: It is urged that the statutory provision under

review may be upheld as an appropriate method of

preventing fraud, extortion, collusive arrangements

between the management and those engaged in re-

selling tickets, .and the like. That such evils exist

in some degree in connection with the theatrical

business and its ally, the ticket broker, is undoubt-

edly true, as it unfortunately is true in respect of the

same or similar evils in other kinds of business. But

evils are to be suppressed or prevented by legisla-

tion which comports with the Constitution, and not

by such as strikes down those essential rights of

private property protected by that instrument

against undue governmental interference. One vice

of the contention is that the statute itself ignores the

righteous distinction between guilt and innocence,

since it applies wholly irrespective of the existence

of fraud, collusion or extortion (if that word can

have any legal significance as applied to transac-

tions of the kind here dealt with; Com. v. O'Brien,

12 Cush. 84, 90), and fixes the resale price as well

where the evils are absent as where they are present.

It is not permissible to enact a law which, in effect,

spreads an all-inclusive net for the feet of every-

body upon the chance that, while the innocent will

surely be entangled in its meshes, some wrong-doers

also may be caught."
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Frost vs. Railroad Commission, 271 U. S. 583; 70 Law

Ed. 1101:

"It would be a palpable incongruity to strike down

an act of state legislation which, by words of ex-

press divestment, seeks to strip the citizen of rights

guaranteed by the Federal Constitution, but to up-

hold an act by which the same result is accomplished

under the guise of a surrender of a right in ex-

change for a valuable privilege which the state

threatens otherwise to withhold. It is not necessary

to challenge the proposition that, as a general rule,

the state, having power to deny a privilege alto-

gether, may grant it upon such conditions as it sees

fit to impose. But the power of the state in that re-

spect is not unlimited; and one of the limitations is

that it may not impose conditions which require the

relinquishment of constitutional rights. If the state

may compel the surrender of one constitutional

right as a condition of its favor, it may, in like

manner, compel a surrender of all. It is inconceiv-

able that guaranties embedded in the Constitution

of the United States may thus be manipulated out

of existence."

The effect of the licenses is to compel the producer

and the distributor to surrender their constitutional

right to contract as the condition upon which they may

do business. License No. 57 goes even further, and ab-

rogates contracts previously made—Article II, para-

graphs 1 and 2). This violates the 5th Amendment to

the Constitution.
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The License Imposes Charges Upon the Individual,

Producer and Distributor Without Authority and

For the Benefit of Private Persons.

License No. 17, commencing with paragraph 4b, and

extending to and including paragraph 5c, of Article III,

imposes charges upon producers and distributors. Some

of these charges are to be paid to Los Angeles Milk

Industry Board and the balance to Milk Producers, Inc.,

the private corporation then operating a surplus plant.

None of these charges are collected by the Government

or paid into the Treasury. The money so raised is to

be used to pay the expenses of the bodies named, and

to equalize the dues of cooperative organizations, and

to supply working capital for Milk Producers, Inc., and

to pay equalization benefits to such producers as have

no market for their milk, except as surplus.

Under License No. 57, similar charges are made and

distributed through the operation of the adjustment ac-

count mantained by the Market Administrator, as pro-

vided in Exhibit A.

Manifestly these charges are for purely private pur-

poses—not for public objects. For this reason the pro-

visions of the licenses just referred to are void. The

charges of violation of the licenses contained in the

Order to Show Cause issued by the Secretary of Agri-

culture against each of the Appellees all relate to alleged

violations of the provisions levying these charges.

In Cole z's. LaGmmje, 113 U. S. 1, 28 Law Ed. 896,

the court says:

"The general grant of legislative power in the con-

stitution of the State does not enable the legislature,
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in the exercise either of the right of eminent do-

main or of the right of taxation, to take private

property, without the owner's consent, for any but

a pubHc object. Nor can the legislature authorize

counties, cities, or towns to contract for private

objects, debts which must be paid by taxes. It can

not, therefore, authorize them to issue bonds to

assist merchants or manufacturers, whether natural

persons or corporations, in their private business.

These limits of the legislative power are now too

firmly established by judicial decisions to require

extended argument upon the subject."

In City of Los Angeles VS: Lewis, 173 Cal 777 y it is

said:

"The first and fundamental proposition urged

upon appeal is that the legislative act is itself uncon-

stitutional, in that it clearly and designedly author-

izes taxation for a private purpose, whereas under

our system of government taxes can be laid only

for a public object—one within the purposes for

which governments are established. Indisputably, if

the legislature has authorized the doing of this

thing, its authorization, under all of the authorities,

is void."

A large number of authorities are there cited and the

court hold unconstitutional Section 4041 of Political

Code authorizing Board of Supervisors to purchase and

operate cement manufacturing plants and sell the pro-

ducts of the same.

In The Citizens Samngs & Loan Assn. vs. Topeka

City, 20 Wall, 655, 22 L. Ed. 455, at page 461, it is

said

:
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'The power to tax is, therefore, the strongest,

the most pervading of all the powers of govern-

ment, reaching directly or indirectly to all classes

of the people. It was said by Chief Justice Marshall,

in the case of McCulloch v. Md., 4 Wheat., 431,

that the power to tax is the power to destroy. A
striking instance of the truth of the proposition is

seen in the fact that the existing tax of ten per

cent, imposed by the United States on the circula-

tion of all other banks than the National Banks,

drove out of existence every state bank of circula-

tion within a year or two after its passage. This

power can as readily be employed against one class

of individuals and in favor of another, so as to

ruin the one class and give unlimited wealth and

prosperity to the other, if there is no implied limi-

tation of the uses for which the power may be exer-

cised-

"To lay, with one hand, the power of the govern-

ment of the property of the citizen, and with the

other tO' bestow it upon favored individuals to aid

private enterprises and build up private fortunes,

is none the less a robbery because it is done under

the forms of law and is called taxation. This is not

legislation. It is a decree under legislative forms.

"Nor is it taxation. *A tax,' says Webster's Dic-

tionary, 'is a rate or sum of money assessed on the

person or property of a citizen by government for

the use of the nation or State.' 'Taxes are burdens

or charges imposed by the Legislature upon persons

or property to raise money for public purposes.'

Coo ley. Const. Lim. 479.

"Coulter, J., in Northern Liberties v. St. John's

Church, 13 Pa. St. 104, says, very forcibly, T think

the common mind has every where taken in the



—114—

understanding that taxes are a public imposition,

levied by authority of the government for the pur-

pose of carrying on the government in all its ma-

chinery and operations—that they are imposed for

a public purpose.' See, also Pray v. Northern Liber-

ties, 31 Pa. St. 69; Matter of Mayor of N. Y. 11

Johns, 77; Camden v. Allen, 2 Dutch., 398; Sharp-

less V. Mayor, supra; Hanson v. Vernon, 27 la., 47;

Whiting V. Fond DuLac, Supra.

"We have established, we think, beyond cavil,

that there can be no lawful tax which is not laid

for a public purpose.

"But in the case before us, in which the towns

are authorized to contribute aid by way of taxa-

tion to any class of manufacturers, there is no diffi-

culty in holding that this is not such a public pur-

pose as we have been considering. If it be said that

a benefit results to the local public of a town by

establishing manufactures, the same may be said of

any other business or pursuit which employs capital

or labor. The merchant, the mechanic, the inn-

keeper, the banker, the builder, the steamboat owner

are equally promoters of the public good, and

equally deserving of the aid of the citizens by forced

contributions. No line can be drawn in favor of

the manufacturer which would not open the cof-

fers of the public treasury to the importunities of

. two-thirds of the business men of the city or town.

Cited favorably in Green vs. Frazier, 253 U. S. 233,

54 L. Ed. 878, 40 Sup. Ct. Rep. 499."

By the licenses, charges are levied against some in-

dividuals for the benefit of other individuals. The

authority to make the levy comes not from Congress, but

from a law enacted by an executive officer. The amount
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of the charge for surplus is first dcfenuiiied by the

private corporation which collects it. No part of the

money ever passes through the government treasury.

The License Is An Attempt, by Federal Authorities,

to Fix Commodity Prices to Producers, Distribu-

tors, and Consumers in the Course of Conducting a

Business Which Is Not Burdened With a Public

Interest or Duty and Which Is Not Subject to

Price Regulation by Federal Authorities or Other-

wise and Deprives Plaintiffs of Property Without

Due Process of Law in Violation of the Fifth

Amendment of the Constitution.

License No. 17 provided that the schedule of whole-

sale resale and retail prices at which fluid milk shall be

distributed and sold by the distributors in the various

parts of the Los Angeles sales area shall be those set

forth in Exhibit B. Exhibit B sets out thirteen price

schedules effective in different parts of the Los Angeles

sales area. Exhibit A prescribes the prices to be paid to

producers. By these price schedules the Secretary of

Agriculture imdertakes to fix all of the prices to govern

the milk industry within a limited territory within the

State of California.

There is not constitutional authority for the Federal

government to fix prices either locally or generally. The

power of a State in that regard is much greater than

the power of the Federal government. The State is in-

vested with police power which, under certain circum-

stances of emergency, has been held to extend to some
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regulation of price. The Federal government has no

such police power.

The act of Congress authorizing the Secretary to issue

licenses permitting persons to engage in the handling, in

the current of interstate or foreign commerce, of agri-

cultural commodities upon such terms and conditions as

may be necessary to eliminate unfair practices, etc., can-

not be construed to grant authority to do things or exer-

cise powers which are denied to the Federal govern-

ment by the Constitution.

New State Ice Co. v. Liebwuann, 285 U. S. 273, 7G

Law Ed. 747, p. 751:

"It must be conceded that all businesses are subject

to some measure of public regulation. And that the

business of manufacturing, selling or distributing

ice, like that of the grocer, the dairyman, the butcher

or the baker may be subjected to appropriate regxila-

tions in the interest of the public health cannot be

doubted; * * *

"Here we are dealing with an ordinary business,

not with a paramount industry, upon which the

prosperity of the entire state in large measure de-

pends. It is a business as essentially private in its

nature as the business of the grocer, the dairyman,

the butcher, the baker, the shoemaker, or the tailor,

'. each of whom performs a service which, to a greater

or less extent, the community is dependent upon and

is interested in having maintained; but which bears

no such relation to the public as to warrant its in-

clusion in the category of businesses charged with a

public use. It may be quite true that in Oklahoma

ice is not only an article of prime necessity, but in-

dispensable; but certainly not more so than food or
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clothing or the shelter of a home. And this court

has definitely said that the production or sale of

food or clothing cannot be subjected to legislative

regulation on the basis of a public use; and that the

same is true in respect of the business of renting

houses and apartments, except as to temporary-

measures to tide over grave emergencies. * * *

"Stated succinctly, a private corporation here

seeks to prevent a competitor from entering the busi-

ness of making and selling ice. It claims to be

endowed with state authority to achieve this exclu-

sion. There is no question now before us of any

regulation by the state to protect the consuming

public either with respect to conditions of manu-

facture and distribution or to insure purity of

product or to prevent extortion. The control here

asserted does not protect against monopoly, but

tends to foster it. The aim is not to encourage com-

petition, but to prevent it; not to regulate the busi-

ness, but to preclude persons from engaging in it.

There is no difference in principle between this case

and the attempt of the dairyman under state author-

ity to prevent another from keeping cows and selling

milk on the ground that there are enough dairymen

in the business; or to prevent a shoemaker from

making or selling shoes because shoemakers already

in that occupation can make and sell all the shoes

that are needed. And it is plain that unreasonable

or arbitrary interference or restrictions cannot be

saved from the condemnation of the amendment
merely by calling them experimental."

Wolf Packing Co. v. Court of Industrial Relations, 262

U. S. 536, 67 Law Ed. 1102, p. 1109:

*Tt is manifest from an examination of the cases

cited under the third head that the mere delcaration
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by a legislature that a business is affected with a

public interest is not conclusive of the question

whether its attempted reg-ulation on that ground

is justified. The circumstances of its alleged change

from the status of a private business and its freedom

from regulation into one in which the public have

come to have an interest are always a subject of

judicial inquiry,

"In a sense, the public is concerned about all law-

ful business because it contributes to the prosperity

and well-being of the people. The public may suffer

from high prices, or strikes in many trades, but the

expression "clothed with a public interest," as ap-

plied to a business, means more than that the public

welfare is aft'ected by continuity or by the price at

which a commodity is sold or a service rendered. The

circumstances which clothe a particular kind of busi-

ness with a public interest, in the sense of Munn v.

Illinois and other cases, must be such as to create a

peculiarly close relation between the public and those

engaged in it, and raise implications of an affirmative

obligation on their part to be reasonable in dealing

with the public. * * *

"It has never been supposed, since the adoption of

the Constitution, that the business of the butcher, or

the baker, the tailor, the wood chopper, the mining

operator, or the miner was clothed with such a pub-

lic interest that the price of his product or his wages

could be fixed by state regulation. It is true that in

the days of the early common law and omnipotent

Parliament did regulate prices and wages as it chose,

and occasionally a colonial legislature sought to exer-

cise the same power; but nowadays one does not

devote one's property or business to the public use or

clothe it with a public interest merely because one
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makes commodities for, and sells to, the public in

the common c

are instances.'

the common callings of which those above mentioned

Tyson & Bro. v. Banton, 273 U. S. 429, 71 Law Ed.

718, p. 722:

"Strictly, the question for determination relates

only to the maximum price for which an entrance

ticket to a theatre, etc., may be resold. But the

answer necessarily nmst be to a question of greater

breadth. The statutory declaration (Sec. 167) i«

that the price of or charge for admission to a the-

atre, place of amusement or entertainment or other

place where public exhibitions, games, contests or

performances are held, is a matter affected with a

public interest. To affirm the validity of Sec. 172 is

to affirm this declaration completely since appellant's

business embraces the resale of entrance tickets to

all forms of entertainment therein enumerated.

"In the endeavor to reach a correct conclusion in

respect of this inquiry, it will be helpful, by way of

preface, to state certain pertinent considerations. The
first of these is that the right of the owner to fix a

price at which his property shall be sold or used is

an inherent attribute of the property itself. State

Freight Tax Case, 15 Wall. 232, 278, 21 L. ed. 146,

162, and as much, within the protection of the due

process of law clauses of the 5th and 14th Amend-
ments. See Carrolton v. Bazzette, 159 111. 284, 294,

31 L. R. A. 522, 42 N. E. S2>7. The power to regu-

late property, services or business can be invoked

only under special circumstances; and it does not fol-

low that because of power may exist to regulate in

some particulars it exists to regulate in others or

in all.



—120—

*'The authority to regulate the conduct of a busi-

ness or to require a license comes from a branch of

the police power and which may be quite distinct

from the power to fix prices. The latter, ordinarily,

does not exist in respect of merely private property

or business (Chesapeake & P. Teleph. Co. v. Man-
ning, 186 U. S. 238, 246, 46 L. ed. 1144, 1147, 22

Sup. Ct. Rep. 881) but exists only where the busi-

ness of the property involved has become 'affected

with a public interest.' * * * Certain properties and

kinds of business it obviously includes, like common
carriers, telegraph and telephone companies, ferries,

wharfage, etc. Beyond these, its applications not

only has not been uniform, but many of the decisions

disclose the members of the same court in radical dis-

agreement. Its full meaning like that of many other

generalizations, cannot be exactly defined;—it can

only be approximated.

"A business is not affected with a public interest

merely because it is large or because the public

are warranted in having a feeling of concern in

respect of its maintenance. Nor is the interest meant

such as arises from the mere fact that the public

derives benefit, accommodation, ease or enjoyment

from the existence or operation of the business."

Ribnik z'. McBridc, 277 U. S. 357, 72 Law Ed. 913,

916:

"An employment agency is essentially a private

business. True, it deals with the public, but so do

the druggist, the butcher, the baker, the grocer, and

the apartment or tenement house owner and the

broker who acts as intermediary between such owner

and his tenants. Of course, anything which sub-

stantially interferes with employment is a matter of
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public concern, but in the same sense that inter-

ference with the procurement of food and housing

and fuel are of public concern.

"The public is deeply interested in all these things.

The welfare of its constituent members depends

upon them. The interest of the public in the matter

of employment is not different in quality or charac-

ter from its interest in the other things envmierated;

but in none of them is the interest that 'public inter-

est' which the law contemplates as the basis for

legislative price control. Chas. Wolff Packing Co. v.

Court of Industrial Relations, supra, p. 536 (67 L.

ed. 1108). Under the decisions of this Court it is

no longer fairly open to question that, at least in the

absence of a grave emergency, Tyson & Bros.

—

United Theatre Ticket Offices v. Banton, supra, pp.

431, 437 (71 L. ed. 723, 725), the fixing of prices

for food or clothing, of house rental or of wages to

be paid, whether minimum or maximum, is beyond

the legislative power. And we perceive no reason for

applying a different rule in the case of legislation

controlling prices to be paid for services rendered in

securing a place for an employee or an employee for

a place."

The Secretary Is Not An Indispensable Party

In this case the records show clearly that the Secre-

tary of Agriculture has done all that he can do as

against plaintiffs and appellees. He has issued his orders

to show cause; the trial has been had and he has as to

each of the plaintiffs made an order finding them guilty

of violations and revoking their licenses. Still the defend-

ants in this action continue to make their demands upon

the plaintiffs. The Los Angeles Milk Industry Board con-
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tinues to demand that the money claimed by it to have

accrued under the Hcense be paid to it (R. 65 to 80);

Milk Producers, Inc., continues to demand the monies it

claims under the licenses, has brought suit against one

of the plaintiffs to recover and does not deny that it

intends to bring suit against others (R. 80 and 103);

defendant Larsen continues to make demands and claims

the right to enforce the orders of the Secretary purport-

ing to forfeit the licenses (R. 59); defendant Darger

continues to assume and claims the right to enforce the

provisions of License No. 57 (R. 59), and it is not denied

that the defendant Hall intends to and will institute pro-

ceedings to enforce the orders of the Secretary of Agri-

culture and to enforce the penalties prescribed by the act

(R. 110). It is the acts of these defendants, purporting

to act under authority of the licenses which plaintiffs

contend are void and therefore no justification for their

acts, that plaintiffs seek to enjoin. The Secretary of

Agriculture has nothing more to do with the matter.

It has been argued that an application under Section

218 of the Regulations might be made to the Secretary

for reinstatement under the license (R. 268). Such an

application has not been made and obviously would not

be made when the contention of the plaintiffs is that the

license is void in its entirety. The very provisions of the

sections of the Regulations referred to preclude such an

application, because in no instance can reinstatement be

made under this action except upon a showing, satis-

factory to the Secretary, that "the applicant is able and

willing in good faith to comply with the terms and condi-

tions of the license." The very basis of this litigation is
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that plaintiffs arc not able or willing to comply with

these licenses.

In Warner Valley Stock Company vs. Smith, 165 U. S.

28, 41 Law Ed. 621, decided in 1897, the court held that

the action could not be maintained against the Commis-

sioner of the General Land Office, after it had abated as

to the Secretary because of his resignation.

In Gnerich v. Rutter, 265 U. S. 388, 68 Law Ed. 1068,

decided in 1924, it was held that the Commissioner of

Internal Revenue was a necessary party to a proceeding

to enjoin the enforcement of a restriction in a permit to

sell intoxicating liquor and that the suit could not be

maintained against the Prohibition Director for Cali-

fornia alone.

In Webster v. Fall, 266 U. S. 507, 69 Law Ed. 411,

decided in 1925, it was held that the Secretary of the

Interior was a necessary party to a bill by an Osage

Indian to compel payment of monies alleged to be due

under an Act of Congress.

Those are the three Supreme Court cases cited by

appellants, upon which they contend that the Secretary

of Agriculture is an indispensable party in this action.

On the other hand, in the case of American School of

Magnetic Healing vs. McAnnulty, 187 U. S. 94, 47 Law
Ed. 90, decided in 1902, it was held that a suit for injunc-

tion could be maintained against the local postmaster

without joining the Postmaster General where the Post-

master General had ordered mail withheld from the

plaintiff.

In Missouri v. Holland, 252 U. S. 416, 64 Law Ed.

641, decided in 1920, the court held the jurisdiction
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Game Warden, without joining the Secretary of Agri-

culture, to enjoin the enforcement of the Migatory Bird

Treaty Act and the regulations made by the Secretary of

Agriculture under the same.

In Colorado vs. Toll, 268 U. S. 228, 69 Law Ed. 927,

decided in 1925, later than any of the cases above men-

tioned, the court reversed an order dismissing a bill for

injunction against the Superintendent of a National Park,

without joining his superior.

At first and without further examination it may seem

that the Supreme Court has announced two inconsistent

lines of ruling.

Passing to the decisions of the Circuit Court of Appeal

we find, that in the case of Appalachian Electric Power

Co. V. Smith, 67 Fed. (2d) 451, the Court in the Fourth

Circuit reversed a dismissal on the merits and ordered a

dismissal for want of jurisdiction.

And in Moore v. Anderson, 68 Fed. (2d) 191, the

Ninth Circuit held the Secretary of the Interior an indis-

pensable party in an action to enjoin his subordinates and

agents from refusing to deliver water under an irriga-

tion project.

Gn the other hand in St. Louis Independent Packing

Co. vs. Houston, 215 Fed. 553, it was held (we quote the

syllabus)

:

"A Federal Court has jurisdiction to determine a

suit by a packer or manufacturer of meat food prod-

ucts to require the inspectors of a Department of

Agriculture to inspect and pass a meat product under
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the provisions of the Meat Inspection Act, where the

chief inspector in charge at the place of suit is before

the court, although the Secretary of Agriculture and

Chief of Animal Industry, who are also made par-

ties defendant, cannot be served by reason of their

non-residence."

In Broughan v. Blanton Manufacturing Co., 243 Fed.

503, the Circuit Court of Appeals of the Eighth Circuit

said:

*'It is first contended by the appellants that no

injunction could rightfully have been granted against

the appellants, because such an injunction could not

have been properly granted against the Secretary of

Agriculture. In St. Louis Independent Packing Co.

V. Houston, 242 Fed. 337, we recently had occasion

to fully examine this question, and following that

case, we hold that this injunction could properly have

issued against the Secretary of Agriculture had he

been served or appeared, but having his subordinates

there, which, it was alleged, were violating the law

or about to violate it, upon a proper showing an

injunction could issue against them."

In the recent case of Ryan v. Amazon Petroleum Cor-

poration, decided May 22, 1934, by the U. S. Circuit

Court of Appeals of the Fifth Circuit, the Court says:

"The Secretary of the Interior is not personally

doing or threatening the acts of trespass and of

prosecution which are sought to be enjoined, al-

though the actors may be authorized and incited by

him, so that he would be a proper co-defendant if

he were within the court's reach. The court has

power to stop the trespassing by those within its

jurisdiction irrespective of their claim that they are
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acting for others. Osborne v. Bank of United State"?.

9 Wheat, 738; State of Colorado v. Toll, Supt. 268

U. S. 228. This is not a bill to cancel the Secre-

tary's Regulations, but only to test their efficacy to

protect defendants in their alleged trespass against

complainants' rights. There is no more need to make

the Secretary a party for this purpose than to make

the President a party because he promulgated the

Code, or the Congress because it enacted the statute."

/. S. Yarnell, et al. v. Hillsborough Packing Company,

et al. (United States Circuit Court of Appeals for the

Fifth Circuit, No. 7309, April 14, 1934)

:

"Appeal from the District Court of the United

States for the Southern District of Florida.

^'Before Bryan, Sibley and Hutcheson, Circuit

Judges—Bryan, Circuit Judge

:

"Appellants are here complaining of an inter-

locutory injunction issued against them at the in-

stance of appellees, and of the denial of their motion

to dismiss the bill of complaint. * * *

"But if those regulations are indeed invalid, the

Control Committee cannot shield themselves behind

the Secretary, or compel compliance therewith in his

name. Colorado V. Toll, 268 U. S. 228. It follows

that the Secretary was not an indispensable party.

' As the Control Committee did not admit the illegality

of the orders they revoked on the eve of the hearing,

nor disclaim any intention to issue similar orders in

the immediate future, the case is not moot. United

States V. Freight Association, 166 U. S. 290, 308;

Sou. Pac. Terminal Co. v. Interstate Commerce

Commission, 219 U. S. 498. Appellees attack the

Control Committee's orders as being null and void,
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and so they had the right to apply to the court for

relief in the first instance. Euclid v. Ambler Co.,

272 U. S. 365, 386. * * *"

We are thus forced to the conclusion that, either both

the Supreme Court and the Circuit Courts of Appeal

have been rendering inconsistent decisions, or there is a

fundamental difference between those cases where the

courts have held the Secretary or the superior officer to

be an indispensable party and those cases wherein the

same courts have held that the action may be main-

tained against the subordinate without joining the Secre-

tary or superior officer. We submit the latter is the cor-

rect solution of the apparent difficulty; that the two

classes of cases involved fundamentally different causes

of action; that fundamentally different questions were

presented and fundamentally different rights asserted.

The difference between the two classes of cases is

pointed out in the case of the American School of Mag-

netic Healing z>s. McAnnuity, where the court says:

"The acts of all its officers must be justified by

some law, and in case an official violates the law to

the injury of an individual, the courts generally have

jurisdiction to grant relief."

Thus when an inferior officer is sued he must justify

his acts by some law. If the law which he asserts as

justification is unconstitutional or is the order of a supe-

rior which was beyond the power of the superior to issue,

then, he has presented no justification for his acts and

he is the only party necessary to a suit to enjoin him

from doing those acts.
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As was said in Ex Parte Young, 209 U. S. 123, 52

Law Ed. 714, at page 729:

"The answer to all this is the same as made in

every case where an official claims to be acting mider

the authority of the state. The act to be enforced is

alleged to be unconstitutional; and if it be so, the

use of the name of the state to enforce an uncon-

stitutional act to the injury of complainants is a

proceeding, without the authority of, .and one which

does not affect, the state in its sovereign or govern-

mental capacity. It is simply an illegal act upon the

part of a state official in attempting, by the use of

the name of the state, to enforce a legislative enact-

ment which is void because unconstitutional. If the

act which the state attorney general seeks to enforce

be a violation of the Federal Constitution, the officer,

in proceeding under such enactment, comes into

conflict with the superior authority of that Constitu-

tion, and he is in that case stripped of his official

or representative character and is subjected in his

person to the consequences of his individual con-

duct."

So, here, if the act in question and the license are void

and not applicable to plaintiffs, because they are uncon-

stitutional or because the license is beyond the power of

the Secretary, then, the defendants now before the court

are stripped of their official or representative character

and are subjected in person to the consequences of their

individual conduct; they are proceeding without the

authority of their Superior.

If this principle is kept in mind while examining the

decisions cited by appellants, it will clearly appear that
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there is no conflict between those decisions and the ones

we have cited. The cases they cite are correct on the

facts of those cases, but they have no appHcation to the

matters now before this Court.

Warner Valley Stock Co. v. Smith, 165 L\ S. 28, 41

Law Ed. 621, was an action for a mandatory injunction

against the Secretary of Interior compelling him to issue

a patent to plaintiff and to restrain the Secretary and

Commissioner of the General Land Office from exercis-

ing jurisdiction with respect to disposition of certain

lands. During the pendency of the appeal, Smith re

signed as Secretary of the Interior. The Court held

that the suit abated as to him by his resignation of the

office, and said:

"The main object of the present bill was to com-

pel the defendant Hoke Smith, as Secretary of the

Interior, to prepare patents to be issued to plaintiff

for the lands in cjuestion. The mandatory injunction

prayed for was in effect equivalent to a writ of man-

damus to him. The reasons for holding a suit,

which has this object, to have abated as to him, by

his resignation are as applicable to this bill in equity

as to a petition for a writ of mandamus at common
law."

The court then holds that the action cannot continue

against the Commissioner alone. As to this the Court

says:

"The purpose of the bill was to co\nirol the action

of the Secretary of the Interior; the principal relief

sought was against him; and the relief asked against

the Commissioner of the General Land Office was
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only incidental and was by way of restraining him

from executing- the orders of his official head."

There was no question as to the constitutionality of the

law or the jurisdiction of the Secretary to act in the

premises. The purpose of the bill was to coiiWvl his

action in a matter as to which, under a valid law, he had

a right to act.

The appellees now before this Court allege in their bill

that defendants are attempting to justify their illegal

acts under an unconstitutional law and a license which

is void and beyond the power of the Secretary to impose.

We do not seek to control the action of the Secretary,

but we do seek to prevent the illegal acts of these particu-

lar individuals.

In Webster v. Fall, 266 U. S. 507, 69 Law Ed. 511, it

was held that the Secretary of Interior was a necessary

party to a bill by an Osage Indian for a mandatory in-

junction to compel payment to complainant of monies

alleged to be due under an Act of Congress. The Court

there stated, regarding the position of the Secretary of

the Interior, as follows

:

"The statutory direction to cause quarterly pay-

ment to be made is addressed to the Secretary. The

.power and responsibility are his. Neither Wright

nor Wise have any primary authority in the matter,

they act only under, and in virtue of, the Secretary's

general or special direction. In the absence of

which, no payment or disbursement properly can be

made. Authority in the superintendent to supervise

such payments is not authority to cause them to be

made."
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Here, again, there was no constitutional question in-

volved nor did the action challenge the jurisdiction. It

also asked for a mandatory injunction.

In Gnerich v. Rutter, 265 U. S. 3S8, 68 Law Ed. 388,

the Court held that the Commissioner of Internal Reve-

nue was a necessary party to that action, which was

brought for an injunction against the Federal Prohibition

Director of California. No constitutional question was

involved in that case and the decision is limited by the

peculiar wording of the National Prohibition Act. It

was conceded that the matter was lawfully within the

jurisdiction of the Secretary.

In the case of Appalachimi P'Ozver Co. v. Smith, 67

Fed. (2d) 451, the Court used language which shows

that the ruling was not based upon any cjuestion here

involved.

That action had been brought against the members of

the Federal Power Commission as individuals and not

as commissioners. The Court held that the order com-

plained of had been made prior to the commencement of

the action and that under the law the enforcement of the

order was entirely in the hands of the attorney general,

and said:

"It is well settled, of course, that equity will, in

the proper case restrain officials of the government

of acts constituting an invasion of individual rights,

where such acts are not authorized by statute or

where the statute authorizing them is void because

in conflict with some provision of the constitution.

But here the defendants are not threatening any

action which will prevent the plaintiffs from pro-
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ceeding with the construction of its project. The

findings and orders of which complaint is made had

already been entered when suit was instituted; and

defendants had no further duties with respect to

preventing- the erection of the project."

The case of Moarc v. Anderson, 68 Fed. (2d) 191,

cited by defendants, involved water rights and was to

enjoin agents or subordinates to the Secretary of the In-

terior from refusing to deliver the quantity of water to

which plaintiifs claimed they were entitled by virtue of

contracts made by plaintiffs with the Secretary of In-

terior.

In that case the Circuit Court of Appeals said

:

"In other words, without making the Secretary a

party to the suit, appellees are in fact asking this

court to construe and interpret a contract entered

into between themselves and the Secretary of the

Interior on behalf of the United States."

The Court then refers to the case of Cdlorado v. Toll,

268 U. S. 228, as follows:

"In the Toll case, supra, the Supreme Court held

that, under the facts, the Secretary v/as not an in-

dispensable party. In our opinion, however, the

' Toll Case is not authority for dispensing with the

Secretary in the instant suit. In the Toll Case, the

bill alleged that the regulations that the superin-

tendent of the park was seeking to enforce were

beyond the authority conferred by act of Congress

and interfered with the sovereign rights of the state

As stated in the opinion, at page 230 of 268 U. S.,

45 S. Ct. 505, 506, 69 Law Ed. 927: 'The object of
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the bill is to restrain an individual from doing acts

that it is alleged that he has no authority to do^ and

that derogate from the quasi-sovereign authority

of the State. There is no question that a bill in

equity is a proper remedy and that it may be pur-

sued against the defendant without joining either

his superior officers or the United States. (Cases

cited.)'

'Tn thus stating the rule, the Supreme Court

used the word 'authority' as it had been used in the

beginning of the opinion ; that is, 'beyond the author-

ity conferred by the acts of Congress.' Here the

suit is against individuals who are attempting to

carry out instructions of the Secretary made in pur-

suance to the contract referred to above."

Thus it is clear that not a single one of the cases cited

by appellants was decided upon the issue of a challenge

to the constitutionality of the law or a challenge of the

authority of the superior officer to act.

Let us now consider the cases cited by us to support

our claim that the Secretary is not an indispensable

party to this suit.

In Amencmi Scihool of Magnetic Healing v. McAii-

milty, 187 U. S. 94, 47 Law Ed. 90, the Postmaster Gen-

eral had issued an order excluding the complainant from

the United States mails and directing the postmaster at

Nevada, Missouri, not to deliver mail to it. This suit

for injunction was brought against the local postmaster

only. The lower court dismissed the bill, the Supreme

Court reversed this. It held that the facts stated in the

bill and admitted by the demurrer show that the business
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of complainant was not prohibited by the Act of Con-

gress. In the opinion it is said:

"That the conduct of the postoffice is a part of the

administrative department of the government is en-

tirely true, but that does not necessarily and always

oust the courts of jurisdiction to grant relief to a

party aggrieved by an action by the head, or one of

the subordinate officials, of that Department, which

is unauthorized by the statute under which he as-

sumes to act. The acts of all its officers must be

justified by some law, and in case an official violates

the law to the injury of an individual the courts gen-

erally have jurisdiction to grant relief. * ''' *

"Here it is contended that the Postmaster Gen-

eral has, in a case not covered by the acts of Con-

gress, excluded from the mails letters addressed to

the complainants. His right to exclude letters, or to

refuse to permit their delivery to persons addressed,

must depend upon some law of Congress, and if no

such law exists, then he cannot exclude or refuse to

deliver them. * * *

"The facts, which are here admitted of record,

show that the case is not one which, by any con-

struction of those facts, is covered or provided for

by the statutes under which the Postmaster General

has assumed to act, and his determination that those

> admitted facts do authorize his action is a clear mis-

take of law as applied to the admitted facts and the

courts, therefore, must have power in a proper pro-

ceeding to grant relief. Otherwise, the individual is

left to the absolutely uncontrolled and arbitrary

action of a public and administrative officer, whose

action is unauthorized by any law, and is in viola-

tion of the rights of the individual. Where the
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action of such an officer is thus unauthorized, he

thereby violates the property rights of the person

whose letters are withheld.

"In our view of these statutes the complainants

had the legal right, under the general acts of Con-

gress relating to the mails, to have their letters

delivered to the postoffice as directed. They had

violated no law which Congress had passed, and

their letters contained checks, drafts, money orders,

and money itself, all of which were their property

as soon as they were deposited in the various post-

offices for transmission by mail. They allege, and it

is not difficult to see that the allegation is true, that,

if such action be persisted in, these complainants

will be entirely cut oft from all mail facilities, and

their business will necessarily be greatly injured, if

not whody destroyed, such business being, as far as

the laws of Congress are concerned, legitimate and

lawful. In other words, irreparable injury will be

done to these complainants l^y the mistaken act of

the Postmaster General in directing the defendant

to retain the refuse to deliver letters addressed to

them. The Postmaster General's order, being the

result of a mistaken view of the law, cou d not

operate as a defense to this action on the part of the

defendant, though it might justify his obedience

thereto until some action of the court. In such a

case as the one before us, there is no adequate rem-

edy at law, the injunction to prohibit the further

withholding of the mail from complainants being the

only remedy at all adequate to the full relief to

which the complainants are entitled."

So, here we say that the license, being the result of a

mistaken view of the law, cannot operate as a defense
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to this action on the part of the appellants now before

the Court nor justify any act on their part.

The case of Missouri v. Holland, 252 U. S. 416, 64

Law Ed. 641, was a bill in equity brought against a game

warden of the United States to prevent him from at-

tempting to enforce a Migratory Bird Treaty Act and

the regulations made by the Secretary of Agriculture in

pursuance of the same. The ground of the bill was

that the statute was an unconstitutional interference with

the rights reserved to the states by the Tenth Amend-

ment and that the acts of the defendant done and threat-

ened under that authority invaded the sovereign right of

the state and contravened its will manifested in statutes.

The case of Colorado' v. Toll, 268 U. S. 228, 69 Law

Ed. 927, was an action to enjoin the Superintendent of

the Rocky Mountain National Park from enforcing cer-

tain regulations for the government of the park, which

were alleged to be beyond the authority conferred by

the Acts of Congress. The bill was dismissed for want

of equity by the District Court. The Court says:

"The object of the bill is to restrain an individual

from doing acts that it is alleged that he has no

authority to do, and that derogate from the quasi-

sovereign authority of the State. There is no ques-

tion that the bill in equity is a proper remedy; and

that it may be pursued against the defendant without

joining either his superior officers or the United

States. Missouri v. Holland, 252 U. S. 416, 431,

64 Law Ed. 641 ; Philadelphia Co. vs. Stimson, 223

U. S. 605, 56 Law Ed. 570. As the bill was dis-

missed upon the merits it is not necessary to say

more upon this preliminary question."
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The decree was reversed, the Court saying near the

end of the opinion:

"In its (plaintiff's) argument it maintains that

the acts rehed upon by the Superintendent do not

have the scope attributed to them, and asserts that

if they had purported to go so far, they would have

been without authority. The state is entitled to try

the question, and to recjuire the alleged grant to be

proved."

We again call attention to the several Circuit Court

of Appeals cases previously cited herein.

In this action plaintiffs allege that the defendants

named herein are doing acts which themselves result in

irreparable injury to plaintiffs and which they seek to

justify by virtue of the license issued by the Secretary

of Agriculture. Plaintiffs allege that this license is, in

its entirety, absolutely null and void as to the plaintiffs

and that the Federal Government, or any of its agents,

has no' jurisdiction whatever over plaintiffs or their busi-

nesses. If this is true, then the license is a result of

the mistaken view of the law and it cannot operate as a

defense to this action. Plaintiff's are, therefore, entitled

to the relief they now ask against the parties who are

doing the acts that injure them. Furthermore, these

defendants are not in the position of mere subordinates,

carrying out orders as given them from time to time by

the Secretary of Agriculture. They are in the position

of doing acts which injure the plaintiffs and seeking to

justify those acts by a void law. Take for instance the

defendant Darger. He claims to act as Market Admin-

istrator appointed by the Secretary of AgriaOture pur-
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suant to the provisions of the license. The mere fact

that he is appointed by the Secretary of Agriculture does

not make it necessary to bring in the Secretary of Agri-

culture in order to enjoin illegal acts on his part, any

more than it would be necessary to bring in the President

in case the suit were to enjoin the acts of the Secretary

of Agriculture. The President appoints the Secretary of

Agriculture, but when he has been appointed and is act-

ing pursuant to what he claims to be a law applicable to

him, it is not necessary to join the President in order

to maintain an action to challenge his authority to do the

acts. According to the license, the Market Administra-

tor shall perform such duties as are provided for him in

the license. When he does the things mentioned in the

license his acts are final and conclusive and not subject

to review or approval by the Secretary of Agriculture.

He is, therefore, assuming to act as an officer adminis-

tering the provisions of the license.

The law gives to the Secretary the right to issue

licenses in certain instances. The Secretary assumed

that this was one of the instances in which he was au-

thorized tO' issue a license. When he issued that license

and prescribed the terms and conditions upon which the

business of distributing milk could be conducted in Los

Angeles, he had completed all that there was for him to

do. If the license is valid, the Market Administrator

has the authority to do the things therein specified for

him to do; but if the license is not valid, then the Market

Administrator has no authority whatever. The license

is not a mere administrative regulation for the guidance

of the deputies of the Secretary of Agriculture. Tt un-
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dertakes to prescribe the law governing the conduct of

business and the Market Administrator is undertaking

to enforce that law. He is in no different position than

any other officer assuming to act under a law. If the law

is valid he may act, but if the law is invalid he is simply

a usurper and has nothing whatever to justify his act;

when he is called to account for his acts, he cannot say

that someone else made the law; but, he must show that

there is a valid law authorizing his acts.

Raintiffs are entitled to the relief they ask against the

defendants now^ in court. The Secretary of Agriculture

would be a proper party were he within the jurisdiction

of the Court, but he is in no sense an indispensable

party. To say that the Secretary of Agriculture can, by

remaining out of the jurisdiction of the Court, prevent

any relief to citizens of California against acts of usur-

pation on the part of those appointed by him, is equiv-

alent to saying that the Courts are helpless to protect

a citizen in his rights when those rights are invaded by

persons who are before the Court.

The Bill of Complaint Is Sufficient.

It is contended by appellants that the complaint fail.= to

show that plaintiffs have exhausted their remedies pro-

vided by the act. We have just shown that plaintiffs have

exhausted all of their remedies insofar as the points in-

volved in this action are concerned ; that is, the question as

to the validity of the law and validity of the license and

the validity of the proceedings the defendants are conduct-

ing. All of these have been finally determined against us

by the administrative authority.
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But it is not necessary for a plaintiff to exhaust admin-

istrative remedies before suing in equity where the action

is based upon constitutional questions or the validity of the

authority under which the officer is proceeding.

It is said in Euclid v. Amber Realty Co., 272 U. S. 365,

71 Law Ed. 303:

"A motion was made in the court below to dismiss

the bill on the ground that, because complainant (ap-

pellee) had made no effort to obtain a building permit

or apply to the zoning board of appeals for relief as it

might have done under the terms of the ordinance,

the suit was premature. The motion was properly

overruled. The effect of the allegations of the bill is

that the ordinance of its own force operates greatly

to reduce the value of appellee's lands and destroy

their marketability for industrial, commercial and

residential uses ; and the attack is directed, not against

any specific provision or provisions, but against the

ordinance as an entirety. Assuming the premises, the

existence and maintenance of the ordinance, in effect,

constitute a present invasion of appellee's property

rights and a threat to continue it. Under these cir-

cumstances, the equitable jurisdiction is clear."

So here, this attack is directed, not against any specific

provision or provisions of the license, but against the

license as an entirety. The very existence and efforts to

maintain the license, if it is void, constitutes a present in-

vasion of plaintiff's property rights and a threat to con-

tinue and enlarge that invasion.

In Pierce v. Society of Sisters, 268 U. S. 510, 69 Law

Ed. 1070, the action was brought to enjoin the enforce-

ment of a statute which was not to become effective for

I
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about two years. The law involved was a law of Oregon

requiring that all children attend public schools. The case

was decided in the Supreme Court about a year prior to

the effective date of the law and the court said

:

"But the injunctions here sought are not against

the exercise of any proper power. Appellees ask pro-

tection against arbitrary, unreasonable, and unlawful

interference with their patrons, and the consequent

destruction of their business and property. Their in-

terest is clear and immediate. * =^ '''-

"The suits are not premature. The injury to ap-

pellees was present and very real—not a mere pos-

sibility in the remote future. If no relief had been

possible prior to the eft'ective date of the act, the in-

jury would have become irreparable. Prevention of

impending injury by unlawful action is a well recog-

nized function of a court of equity."

So, in this case, the plaintiffs are seeking to prevent an

irreparable injury by asking protection against arbitrary,

imreasonable and unlawful interference with their busi-

nesses, and they are not required to wait until their busi-

nesses have been destroyed before asking a court of equity

to intervene.

In Work V. Louisiaim, 269 U. S. 250, 70 Law Ed. 259,

it is said:

*Tt is urged that the trial court was without juris-

diction to entertain the bill, upon the grounds that it

was prematurely brought, before the Secretary had

exercised his jurisdiction to determine the character

of the lands and while the claim was still in the process
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of administration. * * ^' These objections are based

upon a misconception of the purpose of the suit. * * *

The bill does not seek an adjudication that the lands

were swamp and overflowed lands or to restrain the

Secretary from hearing and determining this ques-

tion, but merely seeks an adjudication of the right of

the state to have this question determined without

reference to their mineral character, and to require

the Secretary to set aside the order requiring it to

establish their non-mineral character or suffer the re-

jection of its claim. In short, it is merely a suit to

restrain the Secretary from rejecting its claim, inde-

pendently of the merits otherwise, upon an un-

authorized ruling of law illegally requiring it, as a

condition precedent, to show that the lands are not

mineral in character.

*Tt is clear that if this order exceeds the authority

conferred upon the Secretary by law and is an illegal

act done under color of his office, he may be enjoined

from carrying it into effect."

j\Iost of the other assignments of error are embraced

within the consideration of the questions of irreparable

injury and adequate remedy at law. It will be noted that

m.any of the cases cited by defendants were decided on

the proposition that injunction will not lie to control an

executive officer in exercising a matter of discretion law-

fully committed to him. But such officer has no discretion

to do an act without authority. It is also claimed that the

officers might be liable in damage. The license says that

the Market Administrator shall not be liable to anyone in

damages for any act done pursuant to the purported

license.



—143—

In considering- all of these questions it is necessary to

keep in mind the nature of this action—that it completely

challenges the authority of each of the defendants to do

any of the acts of which plaintiffs complain. These plain-

tiffs come into court, representing that they are citizens

of Southern California; that over a period of time, each

of them has built up a purely local business in which he

has invested his capital and from which he derives a liveli-

hood for himself and his family; that his business is lawful

and conducted in a lawful manner; that each of the de-

fendants, pretending to be an officer of the Federal Gov-

ernment, is now interferring with the conduct of that

business and doing acts which will destroy the value of the

property invested in that business and the good will which

they have created for that business ; that these defendants

seek to justify their acts by the provisions of a purported

license issued by the Secretaiy of Agriculture; plaintiffs

show to the court that said purported license is void in its

entirety and that the law under which it purports to have

l)een issued is unconstitutional as applied to the businesses

of plaintiffs, and also that they are intimidated from stand-

ing on what they believe to be their rights and suffering

prosecution under the Act, because of the excessive penal-

ties to which they will be subjected in the event the courts

should determine that their position is wrong. On these

facts they ask the Court to now determine the validity of

the license under which defendants claim to act, and if

the Court sustains their position, to enjoin the defendants

from doing these acts.

The Complaint challenges the constitutionality of the

Act as applied in issuing the licenses; it challenges the con-



—144—

stitiitionality and the validity of both Hcenses ; it challenges

the validity of all acts done pursuant to the licenses; it

challenges the authority of the defendants named to do

the acts which it states they are doing and threatening to

do ; it shows that valuable property rights of plaintiffs are

being invaded and threatened and that the damage would

be irreparal)le, and it shows that plaintiffs are threatened

with a multiplicity of civil and criminal proceedings to

enforce the void licenses and may be subjected to very

excessive penalties. These facts justify relief by injunc-

tion.

In Board of Liquidation v. McComb, 92 U. S. 531, 23

Law Ed. 623, the United States Supreme Court says

:

"It has been well settled, that, when a plain official

duty, requiring no exercise of discretion, is to be per-

formed, and performance is refused, any person who
will sustain personal injury by such refusal may have

a mandamus to compel its performance; and when

such duty is threatened to be violated by some positive

official act, any person who will sustain personal in-

jury, thereby, for which adequate compensation can-

not be had at law, may have, an injunction to prevent

it. In such cases, the writs of mandamus and injunc-

tion are somewhat correlative to each other. In either

case, if the officer plead the authority of an unconsti-

'tutional law for the non-performance or violation of

his duty, it will not prevent the issuing of the writ.

An unconstitutional law will be treated by the courts

as null and void. Osborn v. Bank of U. S., 9 Wheat.

859; Davis v. Gary, 16 Wall. 220."

A law of the State of New York required all operators

of taxicabs to carry insurance.
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Packard V. Bmiion, 264 U. S. 140, 68 Law Ed. 596, was

an action in equity in the Federal Court to enjoin the

enforcement of this law. The Court upheld the law, but

sustained the right to bring the action, saying:

"Appellees insist that the district court was with-

out jurisdiction because the matter in controversy

does not exceed the value of $3,000. Judicial Code

Paragraph 24, subd. 1. The bill discloses that the

enforcement of the statute, sought to be enjoined, will

have the effect of materially increasing appellant's ex-

penditures, as well as causing injury to him in other

respects. The allegations, in general terms, are that

the sum or value in controversy exceeds $3,000, which

the affidavits filed in the lower court tend to support

;

that appellant is the owner of four motor vehicles, the

income from which would be reduced if the law be

enforced, to the extent of $18.50 each per week; and

that his business would otherwise suffer. The object

of the suit is to enjoin the enforcement of the statute,

and it is the value of this object thus sought to be

g-ained that determines the amount in dispute. * * *

"Another preliminary contention is that the bill

cannot be sustained because there is a plain, adequate

and complete remedy at law ; that is, that the question

may be tried and determined as fully in a criminal

prosecution under the statute as in a suit in equity.

The general rule undoubtedly is that a court of equity

is without jurisdiction to restrain criminal proceed-

ings unless they are instituted by a party to a suit

already pending before it, to try the same right that

is in issue there. Re Sawyer, 124 U. S. 200, 209-211,

31 L. ed. 402, 405, 406, 8 Sup. Ct. Rep. 486; Davis

and F. Mfg. Co. v. Los Angeles, 189 U. S. 207, 217,

47 L. ed. 17'^, 780, 23 Sup. Ct. Rep. 498,
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"But it is settled that a 'distinction obtains, and

equitable jurisdiction exists to restrain criminal prose-

cutions under unconstitutional enactments, when the

prevention of such prosecution is essential to the safe-

guarding' of rights of property.' Truax v. Raich, 239

U. S. 33, 37, 38, 60 L. ed. 131, 133, 134, L. R. A.

19160, 545, 36 Sup. Ct. Rep. 7, Ann. Cas. 191 7B, 283.

The question has so recently been considered that we
need do no more than cite Terrace v. Thompson, 263

U. S. 197, ante, 255, 44 Sup. Ct. Rep. 155, decided

November 12, 1923, where the cases are collected, and

state our conclusion that the present suit falls within

the exception, and not the general rule. Ruston v.

Des Moines, 176 Iowa, 455, 464, 156 N. W. 883; Dob-

bins v. Los Angeles, 195 U. S. 223, 49 L. ed. 169, 25

Sup. Ct. Rep. 18."

T(?iracc i\ Thompmn, 263 U. S. 197, C^ Law Ed. 255,

was an action to enjoin the enforcement of the Alien Land

Law of the State of Washington. This law prohibits aliens

who have not declared their intention to become citizens

from holding land, and imposes penalties of fine, imprison-

ment and forfeiture for violations of its provisions. The

Court held the law constitutional, but upheld the right to

maintain the action to adjudicate the questions involved

under the Federal Constitution. The Court says:

"That a suit in equity does not lie where there is

a plain, adequate, and complete remedy at law is so

well understood as not to require the citation of

authorities. But the legal remedy must be as com-

plete, practical, and efficient as that which equity

could afford. Equity jurisdiction will be exercised

to enjoin the threatened enforcement of a state law

which contravenes the Federal Constitution wherever
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it is essential, in order effectually to protect property

rights and the rights of persons against injuries

otherwise irremediable; and in such case, a person

who, as an officer of the state, is clothed with the

duty of enforcing its laws, and who threatens and

is about to commence proceedings, either civil or

criminal, to enforce such a law against parties

effected, may be enjoined from such action by a

Federal court of equity. * * * jf^ ^s claimed, the

state act is repugnant to the due process and equal

protection clauses of the 14th Amendment, then its

enforcement will deprive the owners of their right

to lease their land to Nakatsuka, and deprive him of

his right to pursue the occupation of farmer, and the

threat to enforce it constitutes a continuing unlaw-

ful restriction upon and infringement of the rights

of appellants, as to which they have no remedy at

law, which is as practical, efficient or adequate as

the remedy in equity. And assuming, as suggested

by the attorney general, that, after the making of

the lease, the validity of the law might be deter-

mined in proceedings to declare a forfeiture of the

property to the state, or in criminal proceedings to

punish the owners, it does not follow that they may
not appeal to equity for relief. No action at law can

be initiated against them until after the consumma-

tion of the proposed lease. The threatened enforce-

ment of the law deters them. In order to obtain a

remedy at law, the owners, even if they would take

the risk of fine, imprisonment, and loss of property,

must continue to suffer deprivation of their right to

dispose of or lease their land to any such alien until

one is found who will join them in violating the

terms of the enactment and take the risk of for-

feiture. Similarly, Nakatsuka must continue to be

deprived of his right to follow his occupation as
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farmer until a landowner is found who is willing to

make a forbidden transfer of land and take the risk

of punishment. The owners have an interest in the

freedom of the alien, and he has an interest in their

freedom, to make the lease. The state act purports

to operate directly upon the consummation of the

proposed transaction between them, and the threat

and purpose of the attorney general to enforce the

punishments and forfeiture prescribed prevents each

from dealing with the other. Truax. v. Raich, 239

U. S. 33, 37, 39, 60 L. ed. 131, 133, 134, L. R. A.

1916D, 545, ?>6 Sup. Ct. Rep. 7, Ann. Cas. 1917B,

283. They are not obligated to take the risk of

prosecution, fines, and imprisonment and loss of

property in order to secure an adjudication of their

rights. The complaint presents a case in which

equitable relief may be had, if the law complained of

is shown to be in contravention of the Federal Con-

stitution."

In Santa Fe Pac. R. R. Co. v. Lane, 244 U. S. 492, 61

Law Ed. 1275, the law involved was a Land Grant Act

which required the Company to advance the cost of sur-

veying the lands. The Secretary required the deposit of

the total cost of surveying the entire sections, though the

portion granted was only part of many of the sections. It

was decided that the law did not require the Company to

pay "for surveying any but the lands granted and that in

making such a demand the Secretary plainly exceeded his

authority.

The Court says

:

"Thus, the demand was an unauthorized act, done

under color of office and the defendant properly may
be enjoined from insisting upon or giving effect to
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it, unless it be that there is an absence of other ele-

ments essential to granting such relief.

"We think the other elements are not wanting.

There are millions of acres of unsurveyed lands

within the primary limits of the unforfeited portion

of the grant of 1866. See Senate Report supra. The

plaintiff is entitled to many of the odd-numbered sec-

tions within the unsurveyed areas. A claim such as

is evidenced by the demand made by the defendant,

unless and until it is adjudged unauthorized, will

cause a serious cloud upon the plaintiff's rights in the

granted lands remaining unsurveyed and be a source

of serious embarrassment. Besides, the Act of 1910

contemplates that when a demand thereunder is not

complied with the rights of the grantee in the

granted lands specified in the demand ''shall cease

and forfeit" to the United States, and the Secretary

shall notify the Attorney General in order that the

latter may begin 'proceedings to declare the for-

feiture' and to restore the lands to the public

domain. The plaintiff was not required, in order to

test the validity of the demand, to permit the ninety

days to pass and to rely entirely upon defending

such suit as might be brought by the Attorney Gen-

eral. On the contrary, if the demand was unlawful,

as we hold it was, the plaintiff was entitled to sue in

equity to have the defendant enjoined from insisting

upon or giving any effect to it. The hazard and em-

barrassment incident to any other course were such

as to entitle it to act promptly and affirmatively, and

of course there was no remedy at law that would be

as plain, adequate, and complete as a suit such as

this against the defendant."

So in the present case plaintiffs are not required to

wait until their licenses have been forfeited, their busi-
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nesses ruined, and proceedings brought against them for

the penalties. The defendants have ruled against plain-

tiffs on all of the points here presented. If the demands

made on plaintiffs under the licenses are unlawful, as

plaintiffs verily believe, they are entitled to have defend-

ants enjoined from insisting upon or giving any effect to

such licenses.

In Noble v. Union River Logging R. Co., 147 U. S.

165, 37 Law Ed. 123, the rule is thus stated:

"We have no doubt the principal of these decisions

apply to a case wherein it is contended that the act

of the head of a department, under any view that

could be taken of the facts, that were laid before

him, was ultra vires, and beyond the scope of his

authority. If he has no power at all to do the act

complained of, he is as much subject to an injunc-

tion as he would be to a mandamus if he refused to

do an act which the law plainly required him to do."

In Ex Parte Young, 209 U. S. 123, 52 Law Ed. 714,

the Court reviewed the authorities at some length and

concluded

:

'The various authorities we have referred to fur-

nish ample justification for the assertion that indi-

viduals who, as officers of the state, are clothed with

some duty in regard to the enforcement of the laws

of the state, and who threaten and are about to com-

mence proceedings, either of a civil or criminal

nature, to enforce against parties affected an uncon-

stitutional act, violating the Federal Constitution,

may be enjoined by a Federal Court of equity from

such action."
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Ex Parte Young, supra, was cited as controlling

authority in Western Union Telegraph Co. v. Andrezvs,

216 U. S. 165, 54 Law Ed. 430.

On the same day, the court in Lndwig v. Western

Union Telegraph Co., 216 U. S. 146, 54 Law Ed. 423,

says

:

"The various authorities we have referred to

furnish ample justification for the assertion that

individuals, v/ho, as officers of the state are clothed

with some duty in regard to the enforcement of the

laws of the state, and who threaten and are about

to commence proceedings, either of a civil or crimi-

nal nature, to enforce against parties affected an

unconstitutional act, violating the Federal Constitu-

tion, may be enjoined by a Federal court of equity

from such action.

''This doctrine is precisely applicable to the case

at bar. The statute specifically charges the prosecut-

ing attorneys with the duty of bringing actions to

recover the penalties. It is averred in the bill, and

admitted by the demurrer, that they threatened and

were about to commence proceedings for that pur-

pose. The unconstitutionality of the act is averred,

and relief is sought against its enforcement. As this

case is ruled, upon the question of jurisdiction, by

the case of Ex Parte Young, it is unnecessary to

consider the question further. Upon the authority of

that case the decree of the Circuit Court dismissing

the bill for want of jurisdiction is reversed, and the

case remanded for further proceedings."

In Dobbins v. Los Angeles, 195 U. S. 223, 40 Law Ed.

169, the Court says:

'Tt is well settled that, where property rights will

be destroyed, unlawful interference by criminal pro-
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ceedings under a void law or ordinance may be

reached and controlled by a decree of a court of

equity."

Work V. Louisiana, 269 U. S. 250, 70 Law Ed. 259,

was an action to enjoin the Secretary of the interior from

rejecting a claim to swamp lands granted to Louisiana

upon the ground it had failed to show the lands were not

mineral in character. The State claimed the Act grant-

ing the lands did not require such showing. The Court

says:

"It is clear that if the order exceeds the authority

conferred upon the Secretary by law and is an

illegal act done under color of his office, he may be

enjoined from carrying it into effect. * h- t- /i^ ^^^\i

for such purposes is not one against the United

States, even though it still retains the legal title to

the lands, and it is not an indispensable party."

In the recent case of Ryan v. Amazon Petroleum Cor-

poration, decided May 22, 1934, by the U. S. Circuit

Court of Appeals of the Fifth Circuit, the Court says:

"The Secretary of the Interior is not personally

doing or threatening the acts of trespass and of

prosecution which are sought to be enjoined,

although the actors may be authorized and incited by
' him so that he would be a proper co-defendant if he

were within the court's reach, the court has power to

stop the trespassing by those within its jurisdiction

irrespective of their claim that they are acting for

others. Osborne v. Bank of United States, 9 Wheat.

7ZS; State of Colorado v. Toll, Supt., 268 U. S. 228.

This is not a bill to cancel the Secretary's Regula-

tions, but only to test their efficacy to protect defend-
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ants in their alleged trespass against complain-

ant's rights. There is no more needed to make the

Secretary a party for this purpose than to make the

President a party because he promulgated the Code

or the Congress because it enacted the statute."

Colorado v. Toll, 268 U. S. 228, 69 Law Ed. 927, was

an action to enjoin the Superintendent of a National

Park from enforcing regulations of the Secretary of the

Interior for the government of the park. The Court says

:

"The object of the bill is to restrain an individual

from doing acts that it is alleged that he has no

authority to do, and that derogate from the quasi

sovereign authority of the state. There is no ques-

tion that a bill in equity is a proper remedy, and

that it may be pursued against the defendant with-

out joining either his superior officers or the United

States."

In Philadelphia Co. v. Stimson, 223 U. S. 605, 56 Law

Ed. 570, the case was decided on demurrer to the Bill

of Complaint. Among the grounds of demurrer presented

were the following:

"L This proceeding is virtually a suit against the

United States.

"2. This court has no jurisdiction to restrain

the enforcement of a penalty or prosecution for vio-

lation of law.

"3. This court has no jurisdiction to restrain the

defendant from instituting criminal proceedings

against complainant."

The Court says:

"First: If the conduct of the defendant consti-

tutes an unwarrantable interference with property of
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the complainant, its resort to equity for protection

is not to be defeated upon the ground that the suit

is one against the United States, The exemption of

the United States from suit does not protect its

officers from personal liability to persons whose

rights of property they have wrongfully invaded.

* * * And in case of an injury threatened by his

illegal action, the officer cannot claim immunity from

injunction process. The principle has frequently been

applied with respect to state officers seeking to en-

force unconstitutional enactments. * ^ * And it is

equally applicable to a Federal officer acting in ex-

cess of his authority or under an authority not val-

idly conferred.

"The complainant did not ask the court to inter-

fere with the official discretion of the Secretary of

War, but challenged his authority to do the things

of which complaint was made. The suit rests upon

the charge of abuse of power, and its merits must

be determined accordingly; it is not a suit against

the United States.

"Second: The second and third grounds of de-

murrer, specially stated, raise the question as to the

jurisdiction of the court to restrain the defendant

from instituting criminal proceedings.

"A court of equity, said this court in Re Sawyer,

124 U. S. 200, 210, 31 L. ed. 402, 405, 8 Sup. Ct.

Rep. 482, 'has no jurisdiction over the prosecution,

the punishment, or the pardon of crimes or misde-

meanors. ... To assume such a jurisdiction, or

to sustain a bill in equity to restrain or relieve

against proceedings for the punishment of offenses,

. is to invade the domain of the courts of

common law, or of the executive and administrative

department of government.' * ''' * But a distinction
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obtains when it is found to be essential to the pro-

tection of the property rights, as to which the

jurisdiction of a court of equity has been invoked,

that it should restrain the defendant from institut-

ing criminal actions involving the same legal ques-

tions. This is illustrated in the decisions of this

court in w^hich officers have been enjoined from

bringing criminal proceedings to compel obedience to

unconstitutional requirements, * * * In this, there

is no attempt to restrain a court from trying per-

sons charged with crime, or the grand jury from

the exercise of its functions, but the injunction

binds the defendant not to resort to criminal proced-

in-e to enforce illegal demands.

'Tt is urged that the statute authorizing the Sec-

retary of War to prevent encroachments upon navi-

gable streams is a valid one, and that the decisions

cited do not apply. The validity of the statute is not

attacked, because of the assumption that it is not to

be construed to contemplate or authorize the alleged

deprivation of property. Where the officer is pro-

ceeding under an unconstitutional act, its invalidity

suffices to show that he is without authority, and it

is this absence of lawful power and his abuse of

authority in imposing or enforcing, in the name of

the state, unwarrantable exactions or restrictions to

the irreparable loss of the complainant, which is the

basis of the decree. '^' * * And a similar injury may
be inflicted, and there may exist ground for equitable

relief, when an officer, insisting that he has the

warrant of the statute, is transcending its bounds,

and thus unlawfully assuming to exercise the power

of government against the individual owner, is

guilty of an invasion of private property."
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Regarding the adequacy of the remedy at law, the

Supreme Court, in Ex Parte Young, 209 U. S. 123,

52 Law Ed. 714, says:

"It is further objected that there is a plain and

adequate remedy at law open tO' the complainants,

and that a court of equity, therefore, has no juris-

diction in such case. It has been suggested that the

proper way to test the constitutionality of the act is

to disobey it, at least once, after which the company

might obey an act pending subsequent proceedings

to test its validity. But in the event of a single vio-

lation the prosecutor might not avail himself of the

opportunity to make the test, as obedience to the law

was therafter continued and he might think it un-

necessary to start an inquiry. If, however, he

should do so while the company was thereafter obey-

ing the law, several years might elapse before there

was a final determination of the question, and, if

it should be determined that the law was invalid,

the property of the company would have been taken

during that time without due process of law, and

there would be no possibility of its recovery. * * *

"We do not say the company could not interpose

this defense in an action to recover penalties or upon

the trial of an indictment, ''' * * but the facility of

providing it in either case falls so far below that

which would obtain in a court of equity that com-

parison is scarcely possi])le.

"To await proceedings against the company in a

state court, grounded upon a disobedience of the

act, and then, if necessary, obtain a review in this

court by writ of error to the highest state court,

would place the company in peril of large loss and

its agents in great risk of fines and imprisonment
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if it should be finally determined that the act was

valid. This risk the company ought not to be re-

quired to take/'

The latest expression of the Supreme Court on the

subject, which we have been able to find, is in the opinion

of Sterling v. Constantin, 287 U. S. 378, 77 Law Ed.

375.

This was an action in which the lower court issued a

permanent injunction against the Governor and other

officers of Texas, restraining them from enforcing the

order for curtailment of oil production which was sought

to be enforced by declaring martial law and calling out

the state troops. The Supreme Court sustained the

judgment and on the question of jurisdiction said:

"The District Court had jurisdiction. The suit

is not against the state. The applicable principle

is that where state officials, purporting to act under

state authority, invade rights secured by the Fed-

eral Constitution, they are subject tO' the process of

the Federal Courts, in order that the persons in-

jured may have appropriate relief."

The Court then cites the cases which we have already

cited.

The present case presents even a more serious situa-

tion than was presented in that case. Here there is no

opportunity afforded to make a defense in a court of law.

In the Ymmg case, an arrest might have been niade or

an action commenced tO' collect the penalty as soon as the

violation occurred. Here there can be no legal action

imtil all of the damage has been done—until the license
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has been revoked and plaintiffs continue in business

thereafter.

The property and good will of plaintiffs' businesses

has then been destroyed; their relations with their cus-

tomers has been interrupted, the penalties have accrued

and they are without remedy for the damage that has

been done. If in the meantime they make the unlawful

payments demanded of them by the Market Adminis-

trator, their property has been taken without due pro-

cess of law. There would not even be the possibility

of recovery of the monies, so paid, because the Market

Administrator is not personally liable and the monies

are collected to meet his expenses and tO' make adjust-

ment payments to other individuals. If they made the

payments the money is lost to them forever; if they do

not make them, they face the penalties without any possi-

bility of legal relief—except through the equitable relief

of this court, until they have been put out of business.

Certainly that is neither a plain, or a speedy or an

adequate remedy. It falls so far below that which would

be obtained in a court of equity, that comparison is

scarcely possible.

They argue that we may make application for rein-

statement. But how is this a remedy if plaintiffs never

have been subject to the license. Reinstatement, accord-

ing to the regulations, must be "conditioned upon the ap-

plicant's future compliance with the terms and conditions

of the license," and expressly does not exempt from fines

and penalties incurred. If the license is void, that is

worse than no remedy.
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From these authorities it seems clear that the allega-

tions of the Bill of Complaint state a cause of action for

equitable relief by injunction. The Bill sets forth that

irreparable injury to the property rights of plaintiffs is

about to be inflicted by defendants claiming to act pur-

suant to a law which it is alleged violated the Federal

Constitution and pursuant to license which it is alleged

are beyond the power of the Secretary of Agriculture

to impose. The temporary injunction must therefore be

sustained unless from the facts now before the Court it

is apparent that the law is constitutional and the licenses

and all of their provisions are valid and within the

power of the Secretary and his appointees. (Bill of

Complaint, paragraphs VI, XXI, XXII, and XXIII.)

The Bill of Complaint and Supplemental Bill of Com-

plaint Allege Sufficient Facts to Shov;^ Danger and

Irreparable Injury to the Plaintiffs.

The plaintiff's' bill of complaint and supplemental bill

of complaint show an attempt from the moment License

No. 17 became effective, and from the time License No,

Z)7 became effective, on the part of defendants for the

respective defendants named in the respective licenses, to

enforce the same against the plaintiffs. Statements were

forwarded by Los Angeles Milk Industry Board and

Milk Producers, Inc., under License No. 17, claiming

payment of moneys to them. The license itself attempted

to fix the price at which the plaintiffs should purchase

and dispose of milk under License No. 57, and the Mar-

ket Administrator did likewise in fixing prices, making

demands for payment of moneys by the plaintiffs. The
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plaintiffs contested the right of anyone acting under the

terms of License No. 17 to interfere with their respective

businesses and refused to comply therewith upon the

theory that the license had no application to them, that

as to them the license and the Act under which authority

it was purported to issue was unconstitutional and void.

Thereupon the Secretary of Agriculture haled them

before him in an effort to enforce obedience thereto,

plaintiffs protesting as to the lack of jurisdiction over

them and their businesses. During the hearing License

No. 57 became effective, and thereafter the Secretary

revoked it as to the plaintiffs. The Agricultural Adjust-

ment Act provides for an extreme penalty for operating

without a license.

Thereafter, under the provisions of License No. 17,

one of the defendants, Milk Producers, Inc., commenced

an action against one of the plaintiffs. Lucerne Cream &

Butter Company, to collect moneys claimed owing under

the terms of said license.

It will be easily seen where the irreparable injury to

the plaintiffs lies, and further their reasons for bringing

the instant action and seeking the relief therein sought.

To prevent an unwarranted interference with their

respective business, which if acquiesced in would have the

effect of putting them out of business, causing them to

lose a large investment therein running into many thou-

sands of dollars. The direct injury has been suffered and

more direct injury is threatened. It is and has been since

the promulgation of the first license our claim that the

acts complained of were beyond the power of persons

committing them, and that the persons so committing
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such act have no warrant in law or otherwise for their

attempted interference with the businesses of the respec-

tive plaintiffs. The Secretary of Agriculture has done all

that he could in revoking the licenses of the plaintiffs.

Thereafter the situation is as though he had dared the

plaintiffs to continue in business. Clearly no more unwar-

ranted interference can be found, if the plaintiffs are

correct in their contention that his authority for the acis

committed by him and his subordinates is not found m
law or in equity.

In commenting upon Chamber of Commerce vs. Fed-

eral Trade Commission, 280 Fed. 45, relied upon by

appellants in this behalf, we would point out that this is

not a preliminary hearing, as in that case, sought to be

restrained, but a restraint sought after certain acts have

been committed and the result complete but attack made

upon the jurisdiction of the parties so committing the act,

and further that the jurisdictional points were raised,

argued and overruled by the so-called administrative

branch of the government. The answer to the whole con-

tention of appellants is found in one of their cases, to-wit,

South Porto Rico Sugar Co., et al. vs. Munoz, 28 Fed.

2d. 820:

"Judicial interference apart from express statutory

delegation must be grounded upon a legal encroach-

ment upon property rights."

In the instant case the encroachment has taken place,

and the Secretary of Agriculture and his subordinates,

and those named with the enforcement of the license,

have adhered '*to an erroneous view as to the nature and

extent of their jurisdiction."
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The case of Yarnell vs. Hillsboro Packing Co., 70 Fed.

2d. 435, is replied upon by appellants. However, a study

of this case defeats its attempted application. In opinion

the Circuit Court says:

"It may be that appellants will undertake to go

further than they have yet done and assume authority

directly or as the Secretary's agents. * * */'

and remanded the case to the District Court for neces-

sary future amendment in the event of such happening.

In that case the parties sought to be restrained had gone

no further than in the making of threats. We have a dif-

ferent situation in the instant case. There have been

demands for payment of moneys made, and in one

instance a suit brought to recover the same, clearly a

different showing, and the case is interesting in answer-

ing another contention of the plaintififs—page 438,

''but if these regulations are indeed invalid the

control committee cannot shield themselves behind

the Secretary or compel compliance therewith in his

name."

The case of Appalachian Electric Power Company vs.

Smith, 67 Fed. 2d. 451, contains as a statement of gen-

eral law on this question the following language:

"It is well settled of course that equity will in a

proper case restrain officials of the government from

acts constituting an invasion of individual rights,

where such acts are not authorized by statute or

where the statute authorizing them is void because

in conflict with some provision of the constitution.''

In that case the facts are different than in the case at

bar. There the defendants were not threatening any
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action. In the instant case the actions have been com-

pleted and the threats given effect to, and in fact an

attempt made to perfect the demands by the bringing of

an action in a court of law.

The correct nile is stated in Galardo vs. Porto Rico,

etc., Co., 18 Fed. (2d.) 918, where the Court says:

"The plaintiff attacks the whole undertaking as

invalid; if this contention be sound, it is clear that

the threatened injury was imminent and a suit to

test the power was most appropriate and timely.

* * * If the plan for governmental development of

hydro-electric power be unauthorized the plaintiff is

entitled to be free from such possibly damaging com-

petition."

The Case Was Not and Is Not Moot

Appellants state under their first point, page 15 of

their brief:

"That upon the revocation of his or its license by

the Secretary, the appellee had so disposed of all his

property theretofore used in distributing milk in the

Los Angeles area."

This statement is contrary to the facts. The facts are

(R. 284):

<<^ * * * has only released and transferred that

portion of its business having to do with the dis-

tribution of fluid milk within that territory known

and described as the Los Angeles Sales Area. * * *

The transfer of such portion of the business of said

plaintiff was on account of its fear of prosecution

and of the excessive and prohibitive penalties pro-

vided for in such license. * * * Said plaintiff intends

to and will return to the business of distributing milk
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for human consumption within said Los Angeles

Sales Area when it can safely do so without the

threat of penalties and prosecution hereinbefore

mentioned."

The same statement is again made at R. 287. At

R. 288, one of the appellees states

:

"That it did sell a portion of its equipment which

was located in the City of Los Angeles, California.

This was solely because of the threat and menace of

a fine of One Thousand Dollars per day. * * "^^ But

it is engaged in the business of distributing milk and

cream at other places in the State of California and

desires to and intends to engage in the business of

distributing, marketing and handling milk and cream

as a distributor in the Los Angeles Sales Area, and

will again engage in said business as soon as the

menace and threat of said unreasonable penalty and

fine has been removed."

And at R. 290, another appellee states:

"It discontinued the business of distributing fluid

milk within said Los Angeles Sales Area and there-

after sold, assigned and transferred that portion of

its assets theretofore used by it in the business of

such distribution of fluid milk within the said Los

Angeles Sales Area. * * * Desiring and still desir-

ing to continue to engage in the business of distribut-

ing fluid milk and cream in said Los Angeles Sales

Area, and only discontinued such business because

of the act of said Secretary of Agriculture in so

purporting to revocate said license and cause all the

large penalties, * * ^^ not exceeding One Thousand

Dollars per day each day such business is continued;

* * * It is the intention to continue to re-engage in

the business of distributing fluid milk in the event
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its contentions set forth in the within action and in

the original bill and supplemental bill filed herein

are upheld in this Court, and it is freed from the

threat of such excessive and oppressive penalties as

hereinbefore set forth,"

The original bill of complaint was filed herein on the

11th day of January, 1934. (R. 48). The License of

appellees was revoked on the 28th day of July, 1934, by

order of H. A. Wallace, Secretary of Agriculture, and

the supplemental complaint of plaintiff herein, or the

motion to file the same, was filed on the 9th day of

August, 1934 (R. 55), which order was granted on the

4th day of September, 1934. That theretofore, appellant

Milk Producers, Inc., had instituted an action about the

month of August, 1934, against one of the appellees

herein.

Paragraph XLVIII of the Supplemental Bill of Com-

plaint reads as follows: (R. 103).

"That said defendant Milk Producers, Inc., did,

on or about the 17th day of July, 1934, commence

an action in the Superior Court of the State of

California, in and for the County of Los Angeles,

entitled 'Milk Producers, Inc., plaintiff, vs. Lucerne

Cream and Butter Company, et al., defendants,*

being No. 376176 in the files and records of said

court, to collect and recover judgment for the

amounts claimed to be due said Milk Producers, Inc.,

by said Lucerne Cream and Butter Company under

the terms and provisions of said purported License

No. 17, as arbitrarily and illegally fixed by the

defendant Los Angeles Milk Industry Board as sur-

plus deductions to be made by said Lucerne Cream

and Butter Company from its producers for the



—166—

periods from November 20, 1933, to May 31, 1934,

both dates inclusive, as more particularly hereinbe-

fore set forth in paragraphs X, XIII, XVI, XIX
and XXII of this supplemental bill for injunction,

and in the amounts as purportedly last fixed by the

said Los Angeles Milk Industry Board as aforesaid,

and threatens to and will institute similar actions

against each of the other plaintiffs herein to collect

like amounts as set forth in said paragraphs X,

XIII, XVI, XIX and XXII aforesaid, and threatens

to and will prosecute such suits to judgment unless

restrained from so doing by order of this court."

We believe it to be a well established point of lazv that:

*'It is not every change in circumstances that

might be said to render a case a moot one which

would require a dismissal of the appeal. Whenever

the judgment, if left unreversed, will preclude the

party against whom it is rendered, as to a fact vital

to his rights, though the judgment if affirmed might

not be directly enforceable by reason of lapse of

time or change of circumstances, it cannot be said

that merely a moot question is involved." 2 R. C. L.

170.

The case is not moot for the reason that each of the

appellees are engaged in the milk business and each one

of "them as shown by their affidavits desire to re-engage

in the business of distributing milk, which they are pre-

cluded from doing by fear of heavy penalties visited on

them by the Secretary of Agriculture, the United States

District Attorney, and the other appellants in this action.

The cases quoted by the government in its brief are no

zvhere close in point.
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Mills z's. Green, 159 U. S. 651, cited by -appellant, is

not in point as in that case the appellant therein sought

an injunction against the Supervisor of Registration from

supervising the registration of voters for a Constitutional

Convention; that he was desirous of voting for dele-

gates therein at this election to be held the third Tuesday

of August, 1895. On September 4, 1895, the plaintiff and

appellant appealed to the Supreme Court of the United

States, and the appeal was entered on September 19,

1895. Thereafter the appeal was dismissed for no judg-

ment of the Supreme Court could effect the result of

that election.

Brozvnlozv z's. Selnvart.':, 261 U. S. 216 relied upon by

appellant. It was a case where plaintiff prayed for a

Writ of Mandamus to require the building inspector to

issue a permit to erect a building in Washington. Before

the appeal reached the Supreme Court, the Inspector of

Buildings issued the permit. The building was built and

had been sold. The Court therefore dismissed the appeal

for a judgment. Issuing a Writ of Mandate compelling

the issuance of the building permit would have been a

nullity as the building was already built.

The case of Heitmuller vs. Stokes, 256-359, is not in

point. Plaintiff' brought suit in the District of Columbia

to recover possession of a building. Judgment w^nt for

the defendant. The plaintiff appealed to the Supreme

Court of the District of Columbia. The Supreme Court

entered judgment for the plaintiff. The only question

involved was right of possession. Plaintiff sold the prem-

ises and made a showing before the Supreme Court that

he was no longer entitled to the relief sought and the

Supreme Court dismissed the action.



—168—

California vs. San Pablo, 149 U. S. 308, was a case

where the State of California had sued the Raih'oad

Company for taxes. During the pendency of the action

before the Supreme Court the Railway Company ten-

dered the money to the State and upon its refusal to

accept, it deposited the same together with penalties,

interest and attorney's fees in a Bank in accordance

with the provisions of Section 1500 of the Civil Code of

California.

The Supreme Court therefore dismissed the action

because the case was moot.

As was stated by that Court on page 14:

"The duty of this Court, as of every judicial

tribunal, is limited to determining rights of persons

or of property which are actually controverted in the

particular case before it." The case is clearly not

in point.

Appellants also rely upon United States z's. Hambnrg-

Ameriean Company, 239 U. S. 466. This was an action

involving an action by the United States against steam-

ship companies under the Sherman Anti-Trust Act.

These companies had ceased their business by reason of

the world war in 1915. The court took judicial knowl-

edge of the European war and dismissed the action be-

cau"se the illegal combination had ceased to exist by

reason of the cessation of steamship activities by reason

of the war.

Commerce Cable Company v. Burleson, 250 U. S. 360,

was dismissed by the Supreme Court because the prop-

erty of the Cable Company had been restored to it by

Presidential order. Therefore, judgment ordering its



—169—

restoration could not do more than already had been

done in the case.

The case of United States v. Anchor Coal Company,

279 U. S. 812, and is a percuriam opinion setting forth

no facts. The correct application of the law, we submit,

is set forth in United States v. Freight Association, 166

U. S. 290, page 304, a motion was made upon affidavits

to dismiss the appeal. The motion was denied and the

Court said at page 308:

"The defendants, in bringing to the notice of the

court the fact of the dissolution of the association,

take pains to show that such dissolution had no con-

nection or relation whatever with the pendency of

this suit, and that the association was not terminated

on that account. They do not admit the illegality

of the agreement, nor do they allege their purpose

not to enter into a similar one in the immediate

future. On the contrary, by their answers the de-

fendants claim that the agreement is a perfectly

proper, legitimate and salutary one, and that it or

one like it is necessary to the prosperity of the com-

panies. If the injunction were limited to the pre-

vention of any action by the defendants under the

particular agreement set out, or if the judgment were

to be limited to the dissolution of the association

mentioned in the bill, the relief obtained would be

totally inadequate to the necessities of the occasion,

provided an agreement of that nature were deter-

mined to be illegal. The injunction should go fur-

ther, and enjoin defendants from entering into or

acting under any similar agreement in the future.

In other words, the relief granted should be ade-

quate to the occasion."
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Also in Southern Pacific Terminal Company vs. Inter-

state Commerce Commission, 219 U. S. 498, the Court

denying the motion to dismiss, said

:

"In the case at bar the order of the Commission

may to some extent (the exact extent it is unneces-

sary to define) be the basis of further proceedings.

But there is a broader consideration. The questions

involved in the orders of the Interstate Commerce

Commission are usually continuing (as are mani-

festly those in the case at bar) and their considera-

tion ought not to be, as they might be, defeated, by

short term orders, capable of repetition, yet evading

review, and at one time the Government and at

another time the carriers have their rights deter-

mined by the Commission without a chance of

redress."

Again, in the recent case of Abie State Bank z'. Bryan,

282 U. S. 765, where the law of assessments was re-

pealed by the Nebraska legislature, and a motion to dis-

miss the appeal was made, Mr. Chief Justice Hughes

delivering the opinion, at page 781, said:

'The appellees, who are state officers, urge that

by this legislation the case has become moot. The

appellants, and the appellees who are intervening

depositors, assert the contrary, and we agree with

the latter view. Despite the repeal of section 8028,

the assessment of December 15, 1928, which was

assailed in this suit, is continued in effect, and the

amount due thereunder is made a part of the de-

positors' final settlement fund. The later special

assessments, to which the new act refers (those of

April 17, 1929, and January 2, 1930), also remain

in force. While the repeal of section 8028 prevents

further assessments under the old law, still assess-
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iiients which were enjoined by the District Court,

and which were sustained by the judgment of the

Supreme Court, are to be paid, and the amounts are

to be appHed as the act of 1930 directs. If, taking

into consideration the Hmitations of the new legisla-

tion, the appellants could still be considered to have

constitutional grounds for objecting to the collection

of the special assessments which were the subject of

their petition, they are not deprived of their right

by the statute which leaves them wath liability for

those assessments. It would still be possible for this

Court to grant appropriate relief. Fidelity & Deposit

Co. V. Tafoya, 270 U. S. 426, 433. See Groesbeck v.

Duluth, South Shore & A. Ry. Co., 250 U. S. 607,

609; Boston v. Jackson, 260 U. S. 309, 313."

Groesbeck v. Duluth, South Shore & Atlantic Railway

Co., 250 U. S. 607; 63 L. Ed. 1167. The Michigan law

fixed a two cent rate on railroads. This action was to

enjoin the enforcement of that law. Before the appeal

was heard, the statute was repealed, and it was argued

that the question had become moot. The Court said:

"But the case has not become moot for the fol-

lowing reason: On continuing the restraining order

the Railway was required to issue to all intrastate

passengers receipts by which it agreed to refund, if

the act should be held valid, the amount paid in

excess of a two-cent fare. Later the Railway was

required to deposit, subject to the order of the

court, such amounts thereafter collected. The fund

now on deposit exceeds $800,000, and the refund

coupons are still outstanding. In order to determine

the rights of coupon holders and to dispose of this

fund it is necessary to decide whether the Act of

1911 was, as respects this railroad, confiscatory."
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We therefore respectfully submit that the point is not

well taken, that the question is not moot, for the reasons

shown herein, to-wit: That plaintiffs and appellees are

each still engaged in business; that they are still subject

to suits and demands by the defendants and appellants,

and that the Court therefore properly issued its injunc-

tion.

Conclusion

In conclusion we respectfully submit that this Court is

now asked to find on the argument of an ex parte affi-

davit and without any action or declaration by Congress

that that which has heretofore uniformly been held by the

Court not to be zvithin the commerce clause has by rea-

son of the depression become subject to the commerce

clause and to sustain an administrative license purport-

ing to be issued under color of authority of a statute

which goes no further than to authorize licenses "in the

current of interstate or foreign commerce," and when

such licenses on their face purport only to attempt to

regulate production and distribution of milk in a small

defined area entirely within one state.

We submit that under the law these licenses cannot be

sustained and that, therefore, the injunction was properly

issued.

Respectfully submitted,

Lewis D. Collings,

H. C. Johnston,

Edward M. Selby,

Attorneys for Plaintiffs and Appellees.
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In the

United States

Circuit Court of Appeals
For the Ninth Circuit

HARRY W. BERDIE, et al,

Defendants mid Appellants,

vs.

CHARLES J. KURTZ, et al,

Plaintiffs and Appellees.

SUPPLEMENTAL BRIEF OF APPELLEES

Come now the Appellees and by leave of Court first

had and obtained, file this, their supplement to appellees*

brief heretofore filed herein.

Paragraph XLVIII of the Supplemental Bill alleges

that defendant, Milk Producers, Inc., did, on or about

the 17th day of July, 1934, commence an action in the

Superior Court of Los Angeles County against Lucerne

Cream & Butter Company to collect and recover judg-

ment for the amount claimed to be due Milk Producers,

Inc., from Lucerne Cream & Butter Company under the

terms and provisions of License No. 17 as illegally fixed

by the defendant Los Angeles Milk Industry Board, for

the period November 20, 1933, to May 31, 1934, and

threatens to and will institute similar actions against

each of the other plaintiffs herein, to collect like amounts



and threatens to and will prosecute such suits to judg-

ment unless restrained from so doing by order of this

Court.

These allegations are not denied, but, on the contrary,

are expressly admitted in the affidavits filed by these

parties.

It will be seen that the suit in the State Court was

commenced six months after this action was commenced

in the Federal Court and involves exactly the same sub-

ject matter, to-wit, the validity of the charges made by

Los Angeles Milk Industry Board and Milk Producers,

Inc., which in turn involves the validity of License No.

17 and the Agricultural Adjustment Act under which it

purports to have been issued, and the validity of the

provisions of License No. 57 attempting to continue

obligations under the old License.

Counsel have raised the point that the Federal Court

has no jurisdiction to restrain proceedings in a State

Court, citing as authority therefor, Section 379 of the

United States Codes, Anno., which is Section 265 of the

Judicial Code. The provisions of this section are the

same as were formerly contained in Section 720 of the

Revised Statutes. We find, however, that such is not

the rule.

15 Corpus Juris, 1179:

"Exceptions to the rule, however, exist where

action by the federal court may be necessary to ren-

der effective a decree of such court; or where such

court has been vested with priority of jurisdiction

over the subject matter and the parties, and in order

to protect its jurisdiction it is necessary to enjoin
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the proceedir ; in the state court, as in case of bank-

ruptcy proceedings, or where the state court was

without jurisdiction. So also a federal court, where

the circumstances necessary to give it jurisdiction

exist, may enjoin the enforcement of a judgment

of a state court in a proper case."

Simpkins Federal Practice, Sec, 740, page 696:

"By Section 265 of the Judicial Code, injunction

shall not be granted to stay proceedings in a state

court except in bankruptcy cases. . . . HOW-
EVER WE SHALL SEE FURTHER THAT
THE LIMITATION DOES NOT APPLY TO
AN INJUNCTION ISSUED BY THE FED-
ERAL COURTS IN DEFENSE OF ITS JURIS-
DICTION OF A CAUSE OF ACTION WHEN
THE RES IS IN POSSESSION OF THE
COURT."

Section 742, page 697:

"Section 265 of the Judicial Code does not apply

when the court is seeking to maintain its own juris-

diction over the subject matter, the possession of

which has been first obtained by the court"

15 Corpus Juris, page 1180:

"It has also been held that a federal court may
prevent a person from being subject to a

multiplicity of suits."

Iran Mminitavn R. Co. v. City of Memphis, 96 Fed.

113-131:

"We conclude, therefore, that the bill stated a

good cause of action on the ground that the resolu-



tion of the city of March 25, 1898, impaired the

obligation of the contract under which the railroad

company occupied Kentucky Avenue. . . . This

gave to the court below jurisdiction of the whole

controversy between the city and the railroad com-

pany; and, inasmuch as the suit had been brought

a considerable time before the state suits were

brought, it justified and required the court below to

enjoin the suits in the state court as an impairment

of its jurisdiction over the controversy with which

it had been invested by the filing of the bill. That

such a remedy is not in conflict with section 720 of

the Revised Statutes, forbidding the federal courts

to issue injunctions against proceedings in a state

court, is abundantly established by authority."

Phelps V. Miit'iial Reserve Fund Life Association,

112 Fed. 453, 465:

"Thus it has been held that the statute (section

720) does not prevent a court of the United States

from protecting its own prior jurisdiction over the

property in controversy" (citing Iron Mountain R.

Co. V. City of Memphis, supra).

In Kansas City Gas Co. v. Kansas City, 198 Fed. 500,

at pa^gc 526, the Court said

:

• *'VII. There remains to consider whether the suit

subsequently brought by defendants in the state

court produces a conflict with a prior jurisdiction of

the same parties and subject-matter in this court,

and whether the injunctive process of this court

should be extended to restrain defendants from

prosecuting that suit until the issues in this case

have been fully determined. The rule is well set-

tled that, when the jurisdiction of a coiu^t of the
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United States has attached, the right of the plain-

tiff to prosecute his suit in such court to a final

determination there cannot be arrested, defeated, or

impaired by any subsequent action or proceeding

of the defendant respecting the same subject-matter

in a state court, Mr. Justice Field, in Sharon v.

Terry (C.C), 36 Fed. ZZ7

:

" 'It is a doctrine of law too long established to

require a citation of authorities that, where a court

has jurisdiction, it has a right to decide every ques-

tion which occurs in the cause, and whether its deci-

sion be correct or otherwise, its judgment till re-

versed, is regarded as binding in every other court;

and that, where the jurisdiction of a court, and the

right of a plaintiff to prosecute his suit in it, have

once attached, that right cannot be arrested or

taken away by proceedings in another court. These

rules have their foundation, not merely in comity,

but on necessity. For, if any one may enjoin, the

other may retort by injunction, and thus the parties

be without remedy; being liable to a process of con-

tempt in one, if they dare to proceed in the other.

Neither can one take property from the custody of

the other by replevin or any other process, for this

would produce a conflict extremely embarrassing to

the administration of justice.' Peck v. Jennes, 7

How. 612-624, 12 L. Ed. 841 ; Moran v. Sturgis, 154

U. S. 256-269, 14 Sup. Ct. 1019, ZS L. Ed. 981.

"In Starr et al v. Chicago, R. I. & P. Ry. Co.

et al (C.C.) 110 Fed. 3, Judge Sanborn said:

" 'Wherever a federal court and a state court have

concurrent jurisdiction, the tribunal whose jurisdic-

tion first attaches holds it to the exclusion of the

other until its duty is fully performed and the juris-

diction involved is exhausted. * * *



" 'The court which first obtains jurisdiction of

the subject-matter and of the necessary parties to a

suit may, and if it discharges its duty it must, if

necessary, issue its injunction to prevent any inter-

ference by any one with its effectual determination

of the issues, and its administration of the rights

and remedies involved in the litigation.'

"The Supreme Court, in Harkrader v. Wadley,

172 U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399, states

the proposition thus:

" 'When a state court and a court of the United

States may each take jurisdiction of a matter, the

tribunal where jurisdiction first attaches holds it, to

the exclusion of the other, until its duty is fully per-

formed and the jurisdiction involved is exhausted;

and this rule applies alike in both civil and criminal

cases.'

"See, also, Ex parte Young, 209 U. S. 123, 28

Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (NS)
932, 14 Ann. Cas. 764.

"In United States v. Eisenbeis et al (C.C.A.),

112 Fed. 190, 50 C. C. A. 179, the court said:

" 'The general rule is well settled that, where

different courts have concurrent jurisdiction, the

court which first acquires jurisdiction of the parties,

the subject-matter the specific thing, or the property

in controversy, is entitled to retain the jurisdiction

to the end of the litigation, without interference by

any other court. It is the duty of the court which

first obtains full and complete jurisdiction over the

whole case to keep control of it, to the exclusion of

the other court that had not obtained such full juris-

diction and to grant the relief prayed for. This gen-

eral principle is well settled. The only difficulty lies

in its application to the facts of any given case.'
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"And so it is said in Prout v. Starr, 188 U, S.

537-544, 23 Sup. Ct. 398, 47 L. Ed. 584:

" 'The jurisdiction of the Circuit Court could not

be defeated or impaired by the institution, by one

of the parties, of subsequent proceedings, whether

civil or criminal, involving the same legal questions,

in the state court.'

"In Rodgers v. Pitt (C.C), 96 Fed. 668-70, the

reason of the rule is thus emphasized:

" 'This rule is important to the exercise of juris-

diction by the courts whose powers are liable to be

exerted within the same spheres and over the same

subjects and parties. There is but one safe road

for all the courts to follow. By .adhering to this

rule, the comity of the courts, national and state,

is maintained, the rights of the respective parties

preserved, and the ends of justice secured, and all

unnecessary conflicts avoided. Any other rule would

be liable at any time to lead to confusion, if not open

collision, between the courts, which might bring-

about injurious and calamitous results. This rtile is

elementary law, and a citation of all the authori-

ties in its support would be endless and useless.'

"Where the federal questions raised by the bill'

are not merely colorable but are raised in good

faith and not in a fraudulent attempt to give juris-

diction to the Circuit Court, that cour* has iurisdic-

tion, and can decide the case on local or state ques-

tions only, and it will not lose its jurisdiction of the

case by omitting to decide the federal questions or

deciding them adversely to the party claiming their

benefit. Siler et al v. Louisville & Nashville R. Co.,

213 U. S. 175, 29 Sup. Ct. 451, S3 L. Ed. 753; Ris-

ky et al V. City of Utica et al (C.C), 179 Fed. 875-

882."



In the case of St. Louis Min. & Mill Co. v. Montana

Mining Co., 148 Fed. 450, at page 454, the Supreme

Court in construing the decision in the case of Jtdian

V. Centml Trust Co^., 193 U. S. 93, 24 Sup. Ct. 399, 48

L. Ed. 624, said:

"In such cases," said the court, "where the federal

court acts in aid of its own jurisdiction, and to

render its decree effectual, it may, notwithstanding

section 720, Rev. St., restrain all proceedings in a

state court which would have the effect of defeating

or impairing its jurisdiction." (Cited in River-

dale Mills V. Mfg. Co., 198 U. S. 196); 25 Sup. Ct.

620, 49 L. Ed. 1008; Dietzsch v. Huidekoper, 103

U. S. 494.)

Sovereign Camp, v. O'Neill, 266 U. S. 292, 69 L. Ed.

293, at page 296:

"The jurisdiction thus acquired was not taken away

by Sec. 265 of the Judicial Code, providing that,

except in bankruptcy cases, 'the writ of injunction

shall not be granted by any court of the United States

to stay proceedings in any court of a state.' This sec-

tion does not deprive a district court of the jurisdic-

tion otherwise conferred by the Federal statutes, but

merely goes to the question of equity in the particular

'bill; making it the' duty of the court, in the exercise

of its jurisdiction, to determine whether the specific

case presented is one in which relief, by injunction is

prohibited by this section or may nevertheless be

granted. Smith v. Apple, 264 U. S. 278, 68 L. Ed.

680."

In Wells Fargo & Co. vs. Taylor, 254 U. S. 175, 65 Law

Ed. 205, the Supreme Court considers the meaning and
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effect of the Statute here relied upon by appellees and

says:

"The provision has been in force more than a cen-

tury, and often has been considered by this court. As
the decisionsi show, it is intended to give effect to a

familiar rule of comity, and, like that rule, is limited

in its field of operation. Within that field it tends to

prevent unseemly interference with the orderly dis-

posal of litigation in the state courts and is salutary;

but to carry it beyond that field would materially

hamper the Federal courts in the discharge of duties

otherwise plainly cast upon them by the Constitution

and the laws of Congress, which, of course, is not

contemplated- As with many other statutory pro-

visions, this> one is designed to be in accord with, and

not antagonistic to, our dual system of courts. In

recognition of this it has come to be settled by

repeated decisions and in actual practice that, where

the elements of Federal and equity jurisdiction are

present, the provision does not prevent the Federal

courts from enjoining the institution in the state

courts of proceedings to enforce local statutes which

.are repugnant to the Constitution of the United States

(Ex parte Young, 209 U. S. 123, 52 L. ed. 714; Truax

v. Raich, 239 U. S. 33, 60 L. ed. 131 ; Missouri v. Chi-

cago, B. & Q. R. Co., 241 U, S. 533, 538, 543, 60 U
ed. 1148, 1154, 1156), or prevent them from main-

taming^ amd protecting their own jurisdiction prop-

erly acquired and still subsisting, by enjoining

attempts to frustrate, defeat, or impair it through

proceedings in the st\a\te c^oiurts (French v. Hay
(French v. Stewart), 22 Wall. 250, 22 L. ed. 857;

Julian V. Central Trust Co., 193 U. S. 93, 112, 48 L.

ed. 629, 639; Chesapeake & O. R. Co. v. McCabe, 213



—10—

U. S. 207, 219, 53 L. ed. 765, 770; Looney v. Eastern

Texas R. Co., 247 U. S. 214, 221, 62 L. ed. 1084,

1087), or prevent them from depriving a party, by

means of an injunction, of the benefit of a judgment

obtained in a state court in circumstances where its

enforcement will be contrary to recognized principles

of equity and the standards of good conscience.

(Marshall v. Holmes, 141' U. S. 589, 35 L. ed. 870;

Ex parte Simon, 208 U. S. 144, 52 L. ed. 429; Simon

V. Southern R. Co., 236 U. S. 115, 59 L. ed. 492; Pub-

lic Service Co. v. Corboy, 250 U. S. 153, 160, 63 L.

ed. 905, 908; National Surety Co. v. State Bank, 61

L. R. A. 394, 56 C. C. A. 657, 120 Fed. 593.)"

From the foregoing* authorities, it can be plainly seen

that this action, having been instituted in January, 1934,

and attacking the constitutionality and validity of the

Agricultural Adjustment Act and of the Licenses pur-

portedly issued thereunder, to-wit. Licenses Nos. 17 and

57, should restrain any proceedings between the same par-

ties, wherein one of the defendants, to-wit. Milk Pro-

ducers, Inc., institutes an .action against one of the plain-

tiffs to recover a money judgment in the state courts for

the deductions and charges claimed due under the pro-

visions of License No. 17.

To |)ermit the defendant, Milk Producers, Inc., to main-

tain such action and other and further actions against the

other plaintiffs in this case, would lead to an endless con-

fusion; for the state court might refuse to pass upon the

constitutionality or validity of the federal questions

involved, and order a money judgment in that case, and

then this Court, as we believe, would declare the Act and

the Licenses issued thereunder, void and unconstitutional,



—11—

and we would then have the picture of the first court

acquiring jurisdiction, declaring the Act unconstitutional

and a second court assuming jurisdiction many months

after the institution of the first action, giving a judgment

thereon. This would be an anomalous situation, and would

lead to the very confusion and conflicts mentioned by the

courts in the foregoing points ,and authorities.

Respectfully submitted,

Lewis D. Collings,

Edward M. Selby,

H. C. Johnston,

By Lewis D. Collings,

Attorneys for Plaintiffs.
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 7657

Hakry W. Berdie, et al., appellants

V.

Charles J. Kurtz, et al, appellees

OHi APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF CALIFORNIA

REPLY AND SUPPLEMENTAL BRIEF FOR APPELLANTS

Appellants wish to reply to some of tlie conten-

tions raised by appellees in their brief, and to

clarify some of the issues already discussed in ap-

pellants' original brief. These contentions will be

answered under the following headings: (1) The

bill of complaint should have been dismissed be-

cause the case was moot at the time the injunction

was entered; (2) the deductions from payments to

producers provided for in the Licenses are not a

tax; (3) under section 8 of (3) of the Agricultural

Adjustment Act, the Secretary of Agriculture has

(1)



the power to issue Licenses which fix prices which

distributors of agricultural commodities must pay

to producers; (4) section 8 (3) of the Agricultural

Adjustment Act is not an unconstitutional delega-

tion of legislative power to the Secretary of Agri-

culture; (5) section 8 (3) of the Agricultural Ad-

justment Act does not unconstitutionally confer

judicial power ui3on the Secretary of Agriculture

;

(6) License No. 57 is not invalid as an ex post facto

law; and (7) the Licenses are valid regulations of

interstate commerce.

ARGUMENT

I

The Bill of Complaint should have been dismissed because

the case was moot at the time the injunction was
entered

Appellees admit in their brief on page 163 that

they have transferred that portion of their busi-

ness ^'having to do with distribution of fluid milk

within that territory known and described as the

Los Angeles Sales Area." They argue that be-

cause they still distribute milk outside the Los An-

geles Sales Area the case is not moot. This argu-

^ment is wholly fallacious because the License reg-

ulates distribution only in the Los Angeles Sales

Area (R. 118) and hence before this injunction

was issued and at the present time appellees are

subject to no penalties under section 8 (3) of the

Act. They have voluntarily removed themselves



from the operation of the Act and the License just

as effectively as if they had gone out of business

altogether. Their motives in so doing are imma-

terial. (See Brotvnlotv v. Schtvartz, 261 U. S. 216,

discussed in our original brief on page 17.)

The situation here is no different than if appel-

lees had disputed the validity of a tax and then had

paid the tax before the entry of a decree in the legal

proceedings. The United States Supreme Court

has decided several times that such payment even

under protest makes the question moot, since no

existing controversy is present.

Some of these cases are

:

San Mateo County v. Southern Pacific Ry.,

116 U. S. 138.

Little V. Bowers, 134 U. S. 547.

California v. San Pablo, etc., R. R., 149

U. S. 308.

The efforts of appellees to dispose of the cases

cited in our original brief, pages 16-22, are futile

since none of the cases cited by them overrule or

modify the principle set out in Mills v. Green, 159

U. S. 651. This principle is:

* * * If the intervening event is owing

either to the plaintiff ^s otvn act or to a power
beyond the control of either party, the Court

will stay its hand. (Italics ours.)

The principle for which we here contend has been

reaffirmed by the Supreme Court of the United

States in a case decided since the submission of



our original brief. In Amazon Petroleum Corp. v.

Ryan (decided January 7, 1935), the plaintiff filed

its bill to enjoin federal officials from enforcing

Section 4 of Article III of the Code of Fair Com-

petition for the Petroleum Industry, approved by

the President pursuant to the National Industrial

Recovery Act/ By an Executive Order of Sep-

tember 13, 1933, modifying certain provisions of

the Code, the paragraph in question was elimi-

nated. It was reinstated by Executive Order of

September 25, 1934. The suit was instituted in

October 1933. However, neither the plaintiff nor

the Government was aware of the fact that the

portion of the Code involved in the case had been

eliminated by the Executive Order, and the case

was tried and decided by the District Court and

by the Circuit Court of Appeals upon the false

assumption that Section 4 was in effect. The

elimination of this section was discovered and

called to the attention of the Court only after the

case had been docketed in the Supreme Court.

The Government advised the Court that it could

not and, therefore, did not intend to prosecute the

plaintiffs for violations of Section 4 committed

prior to September 25, 1934, but that if the plain-

^ In a subsequent portion of this brief we shall discuss that

portion of the Court's opinion dealing with the constitution-

ality of Section 9 (c) of the National Industrial Recovery

Act. At this point we are concerned solely with that por-

tion of the opinion dealing with Section 4 of Article III of

the Code of Fair Competition.



tiffs should violate this section subsequent to Sep-

tember 25, 1934, the Government would prosecute.

The Court, however, on this state of the record,

refused to pass upon the constitutionality of Sec-

tion 4 of the Petroleum Code or otherwise to con-

sider the merits of this branch of the case. In this

connection the Court said

:

The case is not one where a subsequent

law is applicable to a pending suit and con-

trols its disposition (Citing cases). When
this suit was brought, and when it was heard,

there was no cause of action for the injunc-

tion sought with respect to the provision of

Section 4 of Article III of the Code ; as to

that, there was no basis for real controversy.

See California v. San PaUo, 149 U. S. 308,

314; United States v. Alaska SteaynsMp Co.,

253 U. S. 113, 116 ; Barker Co. v. Painters'

Union, 281 U. S. 462.

If the Government undertakes to enforce

the new provision, the petitioner as well as

others, will have an opportunity to present

their grievance, which can then be consid-

ered, as it should be, in the light of the facts

as they will then appear.

Thus even though the plaintiff in the Amazon

case was subject to prosecution for violations of

Section 4 of the Code at the time the case was de-

cided by the Supreme Court, and even though the

case had not been rendered moot by the act of plain-

tiffs, but rather by the act of the Government, the

Court refused to consider the merits. In the case



at bar plaintiffs were not subject to prosecution at

the time the injunction was granted; they are not

subject to prosecution now. By their own acts in

ceasing to do business in the Los Angeles Sales

Area they have rendered the License wholly inap-

plicable and ineffective as to themselves. As in the

Amazon case, there was no cause of action for the

injunction which plaintiffs sought at the time the

order appealed from was entered; they, by their

own acts, had destroyed all basis for any real

controversy.

We respectfully submit that on the authority of

the Amazon case and the other cases which we have

cited, the bill of complaint should be dismissed.

II

The deductions from payments to producers provided for

in the Licenses are not a tax

In their brief, pages 72-79, appellees set forth

arguments which are valueless when the nature of

the deductions there relied upon is examined.

Each of these arguments is based on the assump-

tion that the deductions provided for in the Li-

censes are ''taxes." As we pointed out in our orig-

inal brief (p. 83) these deductions or charges are

not taxes, levied under or referable to the revenue

clause of the Constitution, but are a necessary and

proper incident to the exercise of the commerce

power. These deductions, as explained in our orig-

inal brief (p. 83), are of two kinds: (1) deduc-



tions per pound of butterfat from the prices paid

producers to provide for the expenses of admin-

istering the License and to provide specified serv-

ices to producers; (2) payments by some distribu-

tors to be paid out to other distributors, in order

equitably to allocate the burden of the surplus milk

in the market among all producers. No further

obligation is imposed on distributors except that

they pay fixed prices for all milk purchased.

These charges are not, therefore, revenue meas-

ures (as this term is accurately used when the tax-

ing power has been exercised) , but an appropriate

incident to what has been shown in our original

brief to be a permissible regulation of interstate

commerce. It is apparent that this plan to regu-

late the marketing of milk in the Los Angeles Sales

Area cannot be self-executing ; it requires the ex-

penditure of moneys for services necessary to be

rendered in the performance of the plan.

The Supreme Court, in a number of cases, has

sustained assessments similar to that involved in

the case at bar, and has carefully distinguished such

assessments from taxing measures. Thus, in the

Head Money Cases, 112 LT. S. 580, Congress, in the

exercise of its conmierce power, enacted a statute

for the purpose of regulating inmiigration. This

statute provided that owners of vessels transport-

ing immigrants must pay certain charges for the

purpose of creating a fund to care for needy immi-

grants and of defraying administrative expenses
109684—35-
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incurred in connection therewith. The argument

was presented, as in the instant case, tliat the

charge was an invalid exercise of the taxing power.

The Supreme Court held, however, that the charge

imposed was not a tax but was an appropriate inci-

dent to the power of Congress under the Commerce

Clause (p. 595).

But the true answer to all these objections is

that the power exercised in this instance is

not the taxing power. The burden imposed

on the ship owner by this statute is the mere
incident of the regulation of commerce—of

that branch of foreign commerce which is

involved in immigration. The title of the

Act, "An Act to regulate immigration", is

well chosen. It describes, as well as any
short sentence can describe it, the real pur-

pose and effect of the statute.

The distinction between an exercise of the taxing

power and an appropriate and valid assessment in-

cidental to the exercise of some other power of the

Government is clearly brought out by certain Su-

preme Court decisions dealing with state inspection

statutes. In these cases the states, in the exercise

of their police power, levied assessments upon cer-

tain commodities which were subjected to inspec-

tion. In every case w^here the assessment was only

for the purpose of defraying the expenses of in-

spection, and not for the purpose of securing gen-

eral revenue in addition thereto, the assessment has

been upheld. Pure Oil Co. v. State of Minnesota,



248 U. S. 158; Patapsco Guano Co. v. North Caro-

lina Board of Agriculture, 171 U. S. 345. However,

where the amount of the assessment clearly ex-

ceeded the funds necessary to defray inspection

costs, and this excess was to be used for the pur-

pose of supplying the State with general revenue,

the assessment has been held invalid on the ground

that it is a taxing measure. Postal Telegraph-

CaUe Co. v. Taylor, 192 U. S. 64.

The deductions which are authorized under the

Licenses cannot be used for any purposes except

for those specified in the Licenses. This fact, plus

the fact that none of these assessments are paid

into the Treasury of the United States, clearly show

that these are not taxes. They are clearly only inci-

dental to the regulatory scheme which the Secre-

tary has provided for in the License.

Ill

Under section 8 (3) of the Agricultural Adjustment Act,

the Secretary of Agriculture has the power to issue

licenses which fix prices which distributors of agricul-

tural commodities must pay to producers

Appellees assert, on page 97, of their brief, that

at no place in the Act is there any language to in-

dicate an intention to confer upon the Secretary of

Agriculture the power to fix prices, and, hence, that

the price-fixing provisions of the License are be-

yond the power of the Secretary under the Act.

The licensing provisions of the Act are set forth

on pages 3 to 6 of our original brief. It may at
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once be conceded that these provisions do not ex-

pressly and specifically mention price-fixing. It

may likewise be conceded that the language there

quoted is general language and requires judicial

interpretation. Appellants earnestly contend, how-

ever, that Congress has left no doubt on the subject

that price-fixing is among the terms and conditions

which may be incorporated into such a License.

We take it that no citation of authorities is

necessary to establish the fact that wherever stat-

utory language requires interpretation, the courts

will always attempt to ascertain the intention of

Congress in passing the law; that no part of the

statute will be considered nugatory and without

meaning wherever it is possible to ascribe thereto a

reasonable meaning which will be in harmony with

the rest of the statute ; and that the courts will not

adopt any interpretation of the statute which will

clearly defeat its policy.

Congress itself has removed all doubt as to (1)

the economic conditions which called forth and

"rendered imperative" the passage of the Agricul-

tural Adjustment Act and (2) the policy of Con-

gress in passing this statute.

The Declaration of Emergency (quoted at page 2

of our original brief) is an explicit declaration by

Congress that, in its judgment, the present depres-

sion is, in part, the consequence of a severe and

increasing disparity ''between the prices of agri-

cultural and other commodities"; that this price
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disparity has largely destroyed the purchasing

power of farmers for industrial products ; that

such price disparity has broken down the orderly

exchange of commodities ; that such price disparity

has seriously impaired the agricultural assets sup-

porting the national credit structure ; and that all

these results of the disparity between the prices of

agricultural and other commodities have *' affected

transactions in agricultural commodities with a

national public interest, have burdened and ob-

structed the normal currents of commerce in such

commodities." Congress further found that, the

results of such disparity between such prices have

rendered imperative the immediate enactment of

Title I of the Act.

The outstanding fact which appears from these

findings is that, in the opinion of Congress, one of

the major causes of the economic crisis is the dis-

proportionate decline in the price of agricultural

products as compared with industrial products.

Immediately following the Declaration of Emer-

gency is a Congressional Declaration of Policy.

The language of this declaration is striking in its

emphatic statement of the policy of Congress. Sec-

tion 2 declares it to be the policy of Congress to

establish and maintain such balance between the

production and consumption of agricultural prod-

ucts and such marketing conditions therefor as will

reestablish prices to farmers at a level that will give

agricultural commodities a purchasing power, with
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respect to articles that farmers buy, equivalent to

the purchasing power of agricultural commodities

in the base period (August 1909-July 1914). We
think it must be conceded that this language is per-

fectly clear and is couched in extremely broad and

comprehensive terms. We think it must likewise

be conceded that had this language (which is con-

tained in the Declaration of Policy) been incorpo-

rated in section 8 (3) there would have been no

possibility of any such contention being seriously

made as is made in this case. In other words, the

language of the Declaration of Policy overwhelm-

ingly shows the clear intention on the part of Con-

gress to do something about establishing and main-

taining marketing conditions which will reestab-

lish prices to the farmers. It is obvious that the

most direct, simple, and effective method for accom-

plishing this purpose is to fix the price which

farmers shall receive for their products.

The purpose of Congress in passing this law

being perfectly clear, we now turn to the means

which Congress adopted to achieve this purpose.

We find that Congress, wisely, has used very gen-

eral and comprehensive language in section 8 (3).

It has however, expressly stated its intention to

incorporate into section 8 (3) the Declaration of

Policy itself.

Section 8 provides:
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Sec. 8. In order to effectuate the declared

policy, the Secretary of Agriculture shall

have power

—

(1) To provide for reduction in the acre-

age * -5^ *

(2) To enter into marketing agree-

ments * * *

(3) To issue licenses * * *

It is, therefore, clear that the language contained

in the declared policy (which, as we have seen,

clearly embraces the power to fix prices) has been

expressly incorporated into section 8 (3). We
would therefore expect to find in section 8 (3)

language empowering the Secretary to adopt meas-

ures to attain the objectives described in the de-

clared policy by the means therein indicated. Sec-

tion 8 (3) contains two sentences referring to the

issuance of licenses. An examination of the first

discloses that the power to issue licenses is unlim-

ited except (1) that such licenses must effectuate

the declared policy; (2) that the subject-matter

must be an agricultural commodity, et cetera, and

(3) that such commodity must be handled in the

current of interstate commerce. There are no other

restrictions on this power. Consequently, its exer-

cise must be subject to a broad discretion. That

discretion must be exercised within the area

marked out by Congress for the Secretary in its

declaration of policy which, as has been seen, clearly

and amply includes price fixing.
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It may, however, be contended that the second

sentence of section 8 (3) constitutes a limitation

on the first, and that a License may contain only

such terms and conditions as may be necessary to

eliminate unfair trade practices or charges, et

cetera. While we deny that a proper interpreta-

tion of the second sentence requires it so to be

construed, we will, for the moment, assume that

the terms and conditions in a license issued under

section 8 (3) are limited to those which are neces-

sary to eliminate unfair trade practices or charges,

et cetera. Even if this be granted, we vigorously

contend that the language contained in the second

sentence is sufficiently broad and comprehensive to

include the power to fix prices. It may be urged that

the phrase "unfair practices or charges" implies

and connotes only such practices as misleading ad-

vertising, false representations in selling, and sim-

ilar practices which the reputable part of the com-

mercial world condemns as unethical and un-

fair. We submit that it is impossible to reconcile

the theory that the Congressional purpose was

merely to eliminate the usual forms of commercial

dishonesty, with the solemn and serious lan-

guage contained in the Declaration of Emergency,

followed by the Declaration of Policy which left no

doubt that the Congressional purpose was to

wipe out the disparity between the prices of agri-

cultural and other commodities.

Indeed, the licensing subsection itself contains

an express finding by Congress that the unfair

i
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practices or charges that are to be eliminated are

those that ''tend to prevent the effectuation of the

declared policy and the restoration of normal

economic conditions in the marketing of such com-

modities or products and the financing thereof."

Eliminating the unethical and common practices

of unfair competition is but a very feeble step to-

wards ending the depression. It is impossible to

believe that after the dramatic Declaration of Emer-

gency and Declaration of Policy Congress should

wind up in its statement of the important licens-

ing powers granted to the Secretary by limiting

him merely to the power to stop commercial cheat-

ing in its usual forms. We believe that opposing

counsel's contention can be answered by a reductio

ad absurdum. If all that Congress meant by the

enactment of section 8 (3) was to confer power

upon the Secretary to eliminate unfair competi-

tion, then it was merely repeating a law already

upon the statute books. For section 5 of the Fed-

eral Trade Commission Act provides "that unfair

methods of competition in commerce are hereby

declared unlawful."

Further, it appears from the record in this case

that the disastrous decline in the price paid to the

producer of whole milk sold in Los Angeles, from

$2.68 a hundredweight in 1929 to $1.52 in 1933 (R.

316), has resulted not only from a reduction in the

consumptive demand for milk, but also from ex-

tended price cutting, price wars, and other methods

of destructive competition among distributors, en-
109684—35 3
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gendered by the depression (R. 317). The record

further shows that in the course of such price wars,

distributors have reduced the price paid by them

to the farmer below the point justified by the exist-

ing supply and demand situation, and that the

prevalent price-cutting practices in the Los An-

geles market endanger the supply of milk for fluid

consumption by threatening to force producers and

distributors out of business (R. 317-318). We re-

spectfully submit that the price wars and price cut-

ting described in the record in this case are clearly

^^unfair trade practices" within the meaning of

that phrase as used in section 8 (3) of the Act;

that they are precisely the kind of practices which

Congress sought to eliminate by means of Licenses,

for the reason that they "prevent or tend to pre-

vent the effectuation of the declared policy and the

restoration of normal economic conditions in the

marketing of such commodities or products (milk)

and the financing thereof. " It is further clear that

the most direct, and indeed the only effective

method, for eliminating the price-cutting practices

prevalent in the Los Angeles Sales Area is by fixing

the price which distributors must pay to producers

for milk. This is precisely the means employed

by the Secretary in the Los Angeles Milk Licenses.

Lastly, let us assume (which we deny) that the

phrase "unfair trade practices and charges" etc.,

should be interpreted as the equivalent of the term

"unfair competition", used in section 5 of the Fed-
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eral Trade Commission Act. We then submit that,

properly construed, the second sentence of section

8 (3) does not limit the terms and conditions which

the Secretary may, by license, prescribe, but merely

requires that every License must, among other

things, prohibit such unfair competition.

For the foregoing reasons, we respectfully sub-

mit that the contention that price fixing is not a

term or condition which section 8 (3) contemplated

as proper in a License, is without merit.

IV

Section 8 (3) of the Agricultural Adjustment Act is not

an unconstitutional delegation of legislative power

Appellees argue on pages 80-102 of their brief

that in issuing the Licenses the Secretary is exer-

cising an unconstitutionally delegated legislative

power. The recent decision of the United States

Supreme Court in Panama Refining Co. et al. v.

Ryan et al. and Amazon Petroleum Corp. et al. v.

Ryan et al., decided January 7, 1935 (2 United

States Law Week, p 409), definitely disposes of

this contention. The Court there said

:

Undoubtedly legislation must often be

adapted to complex conditions involving a

host of details with which the national legis-

lation cannot deal directly. The Constitu-

tion has never been regarded as denying to

the Congress the necessary resources of flexi-

bility and practicality which will enable it

to perform its function in laying down poli-
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cies and establishing standards while leav-

ing to selected instrumentalities the making
of subordinate rules within prescribed limits

and the determination of facts to which the

policy as declared by the legislature is to

apply.

Without capacity to give authorizations

of that sort we should have the anomaly of a

legislative power which in many circum-

stances calling for its exertion would be but

a futility * * *.

The Court examined all of the leading cases on

the subject which we have discussed in our original

brief (pages 86-90), and reaffirmed the principles

upon which the delegation in these cases was

upheld.

The only provisions of the National Industrial

Recovery Act the constitutionality of which was

involved in the Panama and Amazon cases was Sec-

tion 9 (c). That section authorizes the President

to prohibit the transportation in interstate com-

merce of petroleum produced in excess of the

amount permitted to be produced by any state law.

The Court considered this section in the light of

the principles established in the cases above re-

ferred to and in the light of its definition of the

limits of permissible Congressional delegation of

power quoted above. The Court pointed out that

Section 9 (c) itself contains no standard whatso-

ever to guide Presidential action. It does not set

forth, even in the broadest general terms, the con-

ditions which should guide the President in deter-
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mining whether or not to exercise the authority

delegated to him to prohibit the interstate trans-

portation of petroleum. The Court then proceeded

to examine the declaration of policy contained in

the National Industrial Recovery Act and all of

its other provisions to determine whether the stand-

ard, lacking in Section 9 (c), could be implied from

any other portion of the Act. The Court found

nothing in the declared policy of the Act limiting

or controlling the autjiority conferred upon the

President by Section 9 (c). Nor did it find in any

other provision of the Act language, which, by rea-

sonable implication, could be said to furnish the

President with any standard for determining when

to invoke the prohibition authorized by Section

9 (c).

Summarizing its conclusions on this branch of

the case the Court said

:

As to the transportation of oil production

in excess of State permission the Congress

has declared no policy, has established no
standard, has laid down no rule. There is

no requirement, no definition of circum-

stances and conditions in which the trans-

portation is to be allowed or prohibited.

The decision of the Supreme Court that Section

9 (c) was unconstitutional thus rests squarely upon

the complete absence of any standard for Presi-

dential action with respect to petroleum in the Na-

tional Industrial Recovery Act.
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In the preceding section of this brief we have

seen that the exercise by the Secretary of the power

to issue picenses pursuant to section 8 (3) of the

Agricultural Adjustment Act is expressly limited

by and conditioned upon com|)liance with the Dec-

laration of Policy set forth in section 2 of the Act.

The Declaration of Policy lays down an immediate

objective standard in economic terms: The balanc-

ing of production and consumption and the estab-

lishment of marketing conditions for agricultural

commodities which will secure to the farmer the

same purchasing power for the products which he

sells enjoyed by him during the period August

1909 to July 1914. The so-called "parity price''

for agricultural products which the Declaration of

Policy sets out as the goal to be achieved through

the mechanisms provided by the Act is not a vague

or uncertain concept. It is one which is definite

and specific, susceptible of computation by mathe-

matical formula. (See page 89 of our original

brief and R. 320, 321.) Thus when Congress dele-

gated to the Secretary of Agriculture the power,

through the issuance of licenses pursuant to sec-

tion 8 (3) of the Act, to effectuate the declared

policy by raising the purchasing power of the

American farmer to the parity level the Congres-

sional mandate was definite and specific. We re-

spectfully submit that such standard clearly meets

the test required by the Supreme Court in the

Panama and Amazon cases and the earlier deci-

sions upon which the Court relies in its opinion.
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The number of industries covered by the Agri-

cultural Adjustment Act is innumerable. It ap-

pears from the record in this case that the Secre-

tary has issued thirty-eight Licenses for milk alone.

These are in effect in widely scattered areas hav-

ing separate and distinct marketing problems

which must be dealt with. In addition, Licenses

have been issued for a wide variety of other agri-

cultural products, with respect to each of which

methods must be adopted to cope with specialized

and peculiar problems. It is obvious that it would

be impossible for Congress to specify the host of

detailed regulations which must be included in each

License issued by the Secretary. Instead Congress

has provided a clear and explicit standard, delegat-

ing to the Secretary power to create the machinery

for effectuating that policy. To require anything

further would, in the words of the Supreme Court,

give rise to "the anomaly of a legislative power

which in many circumstances calling for its exer-

tion would be but a futility.
'

'

United States v. Cohen Grocery Co., 255 U. S.

81; and Cline v. Frink Dairy Co., 274 U. S. 445,

cited by appellees on pages 92-93 of their brief,

are not in point. These cases involved criminal

prosecutions for violations of statutes which con-

tained no ascertainable standard of guilt. They

have no bearing on the question of delegation of

power. There are no penalties in the Act for the

violation of Licenses, hut only for continuance in

business after revocation of the right to engage in
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business under a License specific and explicit in its

terms.

For the foregoing reasons we submit that section

'8 (3) of the Agricultural Adjustment Act is a

valid delegation of power to the Secretary of

Agriculture.

One further point in the Panama and Amazon
cases may be considered briefly. The Court held

that even though Section 9 (c) were an appropri-

ate delegation of legislative power, the Executive

Orders issued by the President pursuant to that

section of the Act were invalid because they failed

to contain presidential findings of the existence of

the required bases of his action. Findings of the

character which the Supreme Court indicated were

prerequisites of executive action have been made
by the Secretary of Agriculture in the case at bar.

In the marketing agreement which was executed

by the Secretary pursuant to section 8 (2) of the

Act contemporaneously with License No. 17 and

which contains provisions substantially identical

with those prescribed in that License, the Secretary

specifically found that the marketing agreement

would tend to effectuate the declared policy of the

Act, and that the terms and conditions thereof were

jreasonable in the light of conditions then prevail-

ing in the Los Angeles Sales Area. (Page 11 of

marketing agreement, following R. 32.) License

No. 17 itself contains a similar specific finding in

the following words (License Page 47 following

B. 32)

:
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Wheeeas, pursuant to said act and to said

regulations, the Secretary has determined

that it is necessary to issue licenses in order

to eliminate unfair practices or charges that

prevent or tend to prevent (1) the effectua-

tion of the declared policy of said act with

respect to milk and its products, and (2)

the restoration of normal economic condi-

tions in the marketing of such coiTimodity

and the financing thereof; * * *^

Thus it clearly appears that the Secretary of

Agriculture has expressly found that the Los

Angeles Milk Licenses comply with the mandate

of the Act in that they are designed and do effec-

tuate the declared policy of the Act.

V
Section 8 (3) of the Agricultural Adjustment Act does

not unconstitutionally confer judicial power upon the

Secretary of Agriculture

Appellees allege on pages 102-106 of their brief

that the Secretary, in conducting an administrative

hearing and revoking a license, exercises judicial

power contrary to the provisions of Section 1,

Article III, of the Constitution. Administrative

proceedings, such as those contemplated by the Act

and prescribed by General Regulations, Series 3,

have long been recognized as constitutionally valid.

The power granted to the Secretary to revoke

licenses after an administrative hearing is similar

to the powers granted to executive officers in other

Departments of the Federal and State Govern-
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ments, and to such administrative tribunals as the

Interstate Commerce Commission, the Board of

Tax Appeals, the Federal Trade Commission, and

many others. See Nishimura Ekiu v. United

States, 142 U. S. 651 ; Tagg Bros. v. United States,

280 U. S. 420; Crotvell v. Benson, 285 U. S. 22.

These are but a few of the many cases involving

statutes giving administrative officials the right to

act as prosecutor, witness, judge, and jury in deter-

mining questions of fact and law which immediately

affect the liberty of persons and property.

Section 8 (3) of the Act iDrovides that revocation

shall be final by the Secretary ''if in accordance

with law." This language is a clear invitation to

any licensee to have an order revoking his license

reviewed in the courts. Since the right to have or-

ders of the Secretary reviewed by the courts is

not denied to licensees, the administrative pro-

ceeding contemplated by the Act is clearly consti-

tutional. See Louisville and Nashville B. Co. v.

aarrett, 231 U. S. 298.

VI

Administrative proceedings against appellees under
License No. 57 are not an attempt to prosecute appellees

under an ex post facto law

Article II, Paragraph 7 of License No. 57 (R.

123) provides that each distributor shall fulfill

any and all of his obligations which have arisen

or may arise under License No. 17 which was ter-

minated contemporaneously with the issuance of
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License No. 57. Appellees attack this provision as

a violation of the constitutional prohibition against

ex post facto laws.

A brief analysis of the purpose of this provision

will indicate that the contention of appellees is

wholly without merit. The termination of License

No. 17, without anything further, would have ex-

tinguished all obligations which had accrued

thereunder and had not theretofore been paid or

performed. The provision of License No. 57 here

in question is thus no more than a '^savings clause"

to prevent the extinguishment of these obligations

by reason of the termination of the previous

license.

The constitutional prohibition against ex post

facto laws renders unconstitutional only such laws

as attempt to make an act, innocent when per-

formed, a crime. It has been the law since Colder

V. Bull, 3 Dall. 386, that this provision of the Con-

stitution applied only to criminal statutes. Thomp-

son V. Utah, 170 U. S. 343, and Duncan v. State of

Missouri, 152 U. S. 377, cited by appellees, deal

with criminal statutes and punishments. In

Johannessen v. United States, 225 U. S. 227, the

Court said, with regard to this provision of the

Constitution

:

It is, however, settled that this prohibition

is confined to the law respecting criminal

punishments, and has no relation to retro-

spective legislation of any other description.
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There are no criminal penalties either in the

Agricultural Adjustment Act or in the Licenses

issued thereunder for the failure of a distributor to

fulfill the obligations imposed upon him by a Li-

cense. Under neither is the violation of a License

a criminal offense.

Further, even if the violations of the Licenses

were criminal offenses, this provision of the Li-

cense would not be unconstitutional as an ex post

facto law, because it would not attach criminality

to acts which were innocent when done. This para-

graph of the License simply provides for fulfill-

ment of obligations already incurred and which

continue under License No. 57. Such a provision

even in a criminal statute would not be invalid.

See Samuels v. McCurdy, 267 U. S. 188.

VII

The Licenses are valid regulations of interstate commerce

Appellees argue strenuously in their brief, pages

23 to 64, that the Licenses are beyond the power

of the Federal government. Briefly their reasons

are (1) none of the milk produced and/or distrib-

uted by them is produced and/or distributed out-

side of the State of California, (2) the terms and

conditions of the Licenses have reference only to

local and intrastate transactions.

We admit that the business of the appellees is in

itself purely intrastate in character. But it is our

position that the Federal Government has power
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under the Commerce Clause to regulate the busi-

ness of distributing fluid milk in the Los Angeles

Sales Area because practices in the distribution of

such milk exist in the Los Angeles Milk Market

which directly burden and affect interstate com-

merce in dairy products, and that the regulation

of the distribution of milk in such intrastate mar-

kets as Los Angeles is essential to the raising of the

prices received by farmers for the milk which is

converted into those dairy products.

The fact that the Licenses regulate local trans-

actions does not render such regulation invalid.

We have shown in our original brief, pages 49 to

59, many instances in which the United States Su-

preme Court has upheld Federal regulation of in-

trastate transactions because of their effect upon

interstate commerce. Once more we wish to call

attention to the case of Chicago Board of Trade v.

Olsen, 262 U. S. 1, analyzed and discussed on pages

49 to 53 of our original brief, in which Federal

regulation of intrastate grain futures contracts

(rarely resulting in actual delivery of the commod-

ity) were upheld because of their effect upon the

price paid for cash grain which actually moves in

interstate commerce.

With the exception ofHammer v. Bagenhart, 247

U. S. 251; and Howard v. niinois C. R. Co., 207

U. S. 463, every United States Supreme Court case

cited by appellees in support of their position is

one involving the constitutionality of State and
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not Federal statutes. We again respectfully sub-

mit that in upholding the power of the State in

these cases the Supreme Court did not decide that

Congress lacked such power. (See pages 60-64 of

our original brief.) In Hammer v. Dageyihart,

supra, there was no showing that child labor af-

fected interstate commerce. In Hotvard v. Illinois

C. R. Co., supra, the first Federal Employers Lia-

bility Act was held invalid because in terms it was

applicable alike to persons engaged in both inter-

state and intrastate commerce. Under the second

Federal Employers Liability Act, upheld in Mon-

dou V. N. Y., N. H. cfc H. E. R., 223 U. S. 1, there

are innumerable instances in which the Supreme

Court has sustained its applicability to employees

engaged in intrastate activities which affect or are

associated with interstate commerce.

The Licenses involved in this case are units of a

com^prehensive nation-wide plan (R. 318) being put

into effect by the Secretary of Agriculture pur-

suant to the powers vested in him by the Act for

the purpose of restoring the purchasing power of

farmers to its pre-war level. There are at present

over fifty of these Federal Milk Licenses in effect

in important fluid milk sales areas throughout the

country. We have already shown that regulation

by means of the License involved here, is essential

because of the burden on interstate commerce in

dairy products caused by competitive practices in

the distribution of fluid milk in the Los Angeles

Sales Area. But above and beyond this basis for
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Federal power, regulation by means of these Li-

censes is justifiable under the Act and under previ-

ous decisions of the United States Supreme Court

because of the effect upon interstate commerce in

industrial products brought about by these same

competitive practices. We have shown (R. 315,

316, 320, 321) the wide disparity which exists be-

tween the price received by producers of milk sup-

plying the Los Angeles Sales Area and the price

paid by them for commodities purchased. Agri-

culture is an industry of tremendous size and of

paramount importance, almost one-fourth of which

constitutes dairy farming (R. 319) . It is perfectly

obvious that unless the purchasing power of farm-

ers is increased, interstate commerce in industrial

products will be impeded and the industrial recov-

ery of the nation will be hindered.

While transactions in the distribution of milk

in the Los Angeles Sales Area may have only a

slight effect upon interstate commerce during nor-

mal times, they have a decided and an important

effect upon interstate commerce in the present eco-

nomic emergency. The License supplies a market-

ing plan which stabilizes the fluid milk market in

the Los Angeles Sales Area and eliminates one of

its most vexing problems by providing for an equi-

table allocation of the necessary surplus of fluid

milk. Destructive trade practices and ruinous

competition in the efforts to dispose of this sur-

plus milk, which brought about demoralization of
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the Los Angeles and many other milk markets and

consequently lowered prices to producers, have

been checked by the License.

Appellees in their brief on page 67 have com-

mitted a fatal blunder in attempting to distinguish

the Anti-Trust cases cited in our brief. They con-

fuse the economic policy of the Anti-Trust Act

with the law of the cases. In the Anti-Trust Act

Congress found that the interests of the nation

would best be served by encouraging competition

and exercised its power under the Commerce Clause

for this purpose. In enacting the Agricultural Ad-

justment Act Congress found that unbridled com-

petition was undesirable and that cooperation in

the agricultural industries would best serve the

welfare of agriculture and of the nation. The

question of economic policy is not for the courts to

pass upon. In the very case cited by appellees on

page 67 of their brief, Northern Securities Co. v.

United States, 193 U. S. 197, 337 the Supreme

Court said

:

Whether the free operation of the normal
laws of competition is a wise and whole-

some rule for trade and commerce is an eco-

nomic question which this court need not

consider or determine.

CONCLUSION

For the foregoing reasons, it is respectfully sub-

mitted that the order of the District Court grant-

ing the temporary injunction should be reversed
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and the cause remanded with directions to dismiss

the bill of complaint.
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The majority opinion, while clearly and fairly stating

appellants' position in this respect, does not decide or

express any opinion on the question whether such facts

constitute an affecting, burdening, or obstructing of inter-

state commerce, so as to justify Federal regulation; in-

stead, the majority opinion holds that regardless of the

effect of intrastate activities upon interstate commerce

in milk and milk products, the language of Section 8(3)

of the Agricultural Adjustment Act indicates that Con-

gress did not intend to exercise any authority over such

transactions.

The majority opinion holds the Los Angeles Milk

License to be void solely upon its construction of the

phrase "in the current of interstate commerce" as used

in Section 8(3). In view of the facts (1) that the ma-

jority opinion has carefully refrained from holding that

the facts disclosed in this record do not constitute an

affecting, burdening, or obstructing of interstate com-

merce, and (2) that the dissenting opinion squarely holds

that such facts justify the Federal regulation of milk

by the Los Angeles Milk License, and (3) in view of the

importance to the Government of the question of statu-

tory construction passed upon by the majority opinion,

appellants are filing this petition for rehearing which is

addressed to the question of statutory construction which

was not raised or discussed by any of the parties in thei**

briefs, and, to the proposition

—

IL That the court was under a misapprehension in

determining that the appellees were entitled to equitable

relief in that appellees did not allege or prove that they

would be damaged irreparably, or otherwise, by relying

on their legal defenses, and to the proposition that

—
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III. The court was under a misapprehension in sus-

taining the injunction against the maintenance of a state

court action in that no showing was made that the state

court action for money in any manner interfered with

the jurisdiction of the federal court in the injunction

procedure.

I.

The Precise Holding of the Majority Opinion in

Regard to the Phrase *Tn the Current of Inter-

state or Foreign Commerce."

In reference to interstate commerce, briefly stated, the

majority opinion holds:

1. That the phrase "in the current of interstate or

foreign coiruiierce" as used in Section 8 (3) "is restric-

tive rather than expansive in its effect" (majority

opinion, page 12, last paragraph).

2. That the amendment of Section 8 (2) on April 7,

1934, by the addition of the words "or in competition

with, or so as to burden, obstruct, or in any way afifect,

interstate or foreign commerce" indicates the intention

of Congress to expand the scope of sub-section 2 beyond

that of sub-section 3, which was not similarly amended.

We do not understand the majority opinion to hold

that if the phrase "in the current of interstate commerce"

as originally used in both sub-sections (2) and (3) was

sufficiently broad and comprehensive to include transac-

tions which affect, burden, or obstruct, interstate com-

merce, then the effect of amending 8 (2) without sim-

ilarly amending 8 (3) was, as a matter of law, to change

and modify the meaning of the phrase "in the current

of interstate commerce" as used in Section 8 (3).
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tend that the majority opinion was in error in its con-

struction of Section 8 (3) in limiting the meaning of

"in the current of interstate commerce" in such a fashion

as to exclude those activities which affect, burden, and

obstruct interstate commerce.

A.

The Origin and Meaning of the Phrase "In the Cur-

rent of Interstate Commerce" as Shown by the

Decisions of the Supreme Court of the United

States.

The choice of the phrase "in the current of interstate

commerce" in Section 8 as originally enacted was not a

haphazard one. Had Congress originally intended, as

the majority of this court has held, to restrict the scope

of sub-sections 2 and 3 of Section 8 to transactions them-

selves in interstate commerce, Congress could readily

have said so. The phrase "current of interstate com-

merce" would not then have been used and both sub-sec-

tion 2 and sub-section (3) would have been concerned

with the handling of agricultural commodities "in inter-

state commerce."

Congress did not use the language which it would

naturally have used had its intention been as the ma-

jority of this court has construed it to be. Instead, it

used a phrase which, by prior legislative usage and by

decision, had come to have a broader meaning. The

phrase "current of commerce" originated in the decision

of the Supreme Court in Swift & Co. v. United Stated

196 U. S. 375, where the court said (pages 398 and
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399), in answer to the objection that the purchase and

sale of cattle in the stockyards in Chicago did not con-

stitute interstate commerce because the transactions oc-

curred within the border of a single state:

"Commerce among the states is not a technical

legal conception, but a practical one, drawn from

the course of business. When cattle are sent for

sale from a place in one state, with the expectation

that they will end their transit, after purchase, in

another, and when in effect they do so, with only

the interruption necessary to find a purchaser at

the stock yards, and when this is a typical, con-

stantly recurring course, the current thus existing

is a current of commerce among the states, and the

purchase of the cattle is a part and incident of such

commerce."

The court conceived of the continuous movement of

cattle from the plains of the West and Southwest

through the packing plants to the consumption centers

in the East as a current of commerce among the several

states and held that the intrastate character of individual

transactions occurring in the movement did not place

them beyond the power of national regulation.

The phrase used by the Supreme Court in the Swift

case, to express its intention to subject intrastate trans-

actions to Federal control, was adopted by Congress in

formulating the Packers and Stockyards Act of 1921.

After defining the term "commerce" as used in that Act,

Congress further stated in Section 2 (b) that "a trans-

action in respect to any article shall be considered to be

in commerce if such article is part of that current of

commerce usual in the livestock and meat-packing indus-
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tries * * * ." The purpose of Congress was clear. It

intended to include within the scope of the Act transac-

tions occurring in the movement of the commodity which,

considered by themselves and apart from the constant

interstate movement, were intrastate in character; and

to carry out its intentions, Congress adopted a phrase

of known content, ''current of commerce." The validity

of the Packers and Stockyards Act of 1921 was chal-

leng-ed in Stafford v. IVtillace, 258 U. S. 495, upon the

ground that the purchases and sales of cattle in the

stockyards in Chicago occurred within the boundaries

of a single state and so were beyond congressional power.

The court recognized that by the use of the phrase "cur-

rent of commerce" Congress had appropriately expressed

its intention to bring intrastate transactions under Fed-

eral control, and the validity of the Act was sustained.

The court said (p. 520) :

"It is manifest that Congress framed the Packers

and Stockyards Act in keeping with the principles

announced and applied in the opinion in the Swift

case. The recital in Section 2 (b) of title 1 of the

Act quoted in the margin leaves no doubt of this.

The Act deals with the same current of business,

and the same practical conception of interstate com-

merce."

Again, when Congress sought to impose upon the

boards of trade throughout the country a national svs-

tem of regulation in the Grain Futures Act of 1922, it

adopted the same technique. After defining the phrase

"interstate commerce" as used in the Act, it added to the

definition Section 2 (b) which provided that "a trans-
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action with respect to any article shall be considered to

be in interstate commerce if such article is part of that

current of commerce usual in the grain trade * =i^ * /'

The validity of the Act was challenged in Chicago Board

of Trade v. Olsien, 262 U. S. 1, upon the ground that

the impact of the regulation was upon transactions in

grain futures which had theretofore been held not to be

interstate commerce. {Hill v. WaUace, 259 U. S. 44.)

In Hill V. Wallace, the court had said (p. 69)

:

"It follows that sales for future delivery on the

Board of Trade are not, in and of themselves, in-

terstate commerce. They cannot come within the

regulatory power of Congress as such, unless they

are regarded by Congress, from the evidence before

it, as directly interfering with interstate commerce

so as to be an obstruction or a burden thereon."

In the Grain Futures Act of 1922, which was before

the court in the Olsen case. Congress had manifested

its intention to subject to Federal control intrastate

transactions in sales for future delivery by the use of

the phrase "current of commerce." The validity of the

Act and the aptness of the phrase "current of commerce"

to describe transactions "directly interfering with inter-

state commerce sO' as to be an obstruction or a burden

thereon" were sustained by the Supreme Court.

The declaration of emergency and the declaration of

policy quoted in our original brief), which preface the

Agricultural Adjustment Act indicate clearly that Con-

gress intended by the Act to alleviate the economic crisis

in agriculture, by increasing the purchasing power of the

American farmer. The declaration oi emergency con-
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conditions in the basic industry of agriculture "have

affected transactions in agricultural commodities with a

national p-iMc interest ^ '*' * and render imperative the

immediate enactment of Title I of this Act." The pow-

ers which Congress vested in the Secretary of Agricul-

ture to accomplish the important purposes of the Act

are broad and comprehensive. It is clear that Congress

intended to exercise to the full the powers vested in it

by the Constitution in order to alleviate the economic

crisis "more serious than ever." It would be a strained

construction of the Act which would permit the Secre-

tary of Agriculture under Section 8 (3) to increase the

purchasing power of onlv that portion of each agricul-

tural commodity which physically moves in interstate

commerce. That Congress did not intend that Section 8

(3) should be so restrictively interpreted is further

borne out by a consideration of its legislative history.

B.

The Legislative History of the Amendment to Sec-

tion 8(2) and the Proposed Amendment to Sec-

tion 8(3).

Section 8(2) of the Act was amended on April 7, 1934,

by the addition of the words, "or in competition zvith, or

so as to burden, obstruct, or in any zvay affect, interstate

or foreign commerce." Section 8(3) was not similarly

amended. Concerning the effect of the amendment to

Section 8 (2), the prevailing opinions states: "This dif-

ference in language marks a definite change of thought."

The minority opinion does not adopt this view, but holds
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that Congress intended to and did subject to national

regulation intrastate transactions such as those involved

in the case at bar.

In such a situation, where there is doubt as to the

intention of the legislative body, it is settled that resort

will be had to the legislative history of the bill, and par-

ticularly to the reports of committees of Congress, in

order to determine the legislative intent.

Church of the Holy Trinity v. United States, 143

U. S. 447;

Duplex Printing Press Co. v. Deering, 254 U. S,

443, 474;

Binns v. United States, 194 U. S. 486, 495;

A^ V. C. R. Co. V. Winjield, 244 U. S. 147, 150;

Whitney v. United States, (C. C. A. 9), 8 Fed. (2d)

476, 478;

Jordan v. United States (C. C. A. 9), 36 Fed. (2d)

43;

A^^ Fung Ho v. White, (C. C. A. 9), 266 Fed. 765.

The bill to amend Section 8(2) of the Act originated

in the House of Representatives, was passed by that

body, and after amendment was passed by the Senate.

The House refused to concur in the Senate amendments

and the Senate refused to recede from its amendments.

Conference committees were appointed.

Th report of the FTouse Conference Committee explains

the purpose of the Senate amendments. (Senate Confer-

ence Committee Reports are not printed). Concerning

the effect of the amendment here involved, which orig-

inated in the Senate, the House Conference Committee

on March 26, 1934 made the following statement in its
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report to the House (73d Congress, 2Tid Session, House

Report No. 1051, p. 4)

:

*'Amendment No. 6: This amendment amends the

provision of the Agricuhural Adjustment Act which

authorizes the Secretary of Agricuhure to enter into

marketing agreements. It broadens the class of par-

ties with whom agreements can be made to inchide

producers, and clarifies the proz'ision s.a that express

authorization is given to enter into agreements with

parties handling agricidtnral commodities and prod-

ucts in competition zvith or affecting interstate or

foreign commerce." (ItaHcs ours).

The intention of Congress is plain. It was not to ex-

pand the scope of the original provision, but rather to

clarify the language and to state expressly what had al-

ways been the legislative intent.

A bill amending Section 8(3) of the Act so that the

scope of the delegated power with respect to marketing

agreements and licenses would be expressed in identical

language was introduced in the Senate during the second

session of the 73d Congress. This bill was introduced on

March 28, after the Conference Report on the amend-

ment to Section 8(2) was approved by the House, and

the day before it was approved by the Senate. The pro-

posed amendment to Section 8(c>) authorized the Secre-

tary

—

*'(I) To prohibit processors, distributors (includ-

ing producers and associations of producers, who

are processors or distributors) and others from en-

gaging in the handling of any agricultural com-

modity or product thereof, or any competing com-

modity or j)roduct thereof, in the current of or in



—11—

competition with, or so as to burden, obstruct, or

in any way affect, interstate or foreign commerce

without a Hcense, and (II) to issue Hcenses to permit

processors "^ * ''' to engage in such handHng * * '''."

This bill, introduced late in the session, was not enacted

and was never submitted to a vote in either House. It

was introduced only in the Senate and was considered by

the Senate Committee on Agriculture which reported the

bill out of committee with the recommendation that it do

pass. Concerning the effect of this proposed amendment,

the report of the Senate Committee on Agriculture stated

(73d Congress, 2d Session, Senate Report No. 1120,

p. 2):

"The first paragraph, lettered (A), follows the

language of the first two sentences of section 8(3)

of the present act, except in the following respects:

(a) It states clearly the implied power the Secretary

has under the present licensing provision to prohibit

those who have no licenses, when licenses are re-

quired, from engaging in the handling of agricul-

tural commodities so as to affect interstate or for-

eign commerce/' (Italics ours).

This report indicates beyond doubt (a) that Congress

considered the existing language of sub-section (3) ade-

quate to express its intention to exercise its control over

those transactions which affect, obstruct or burden inter-

state commerce, and (b) that Congress considered that

the addition of the words emphasized by the majority

opinion of this court would effect no change of meaning,

but would merely clarify the statement of powers already

granted.
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The statement of District Judge Baltzell in the opinion

in United States v. Greenzvood Dairy Farms, Inc., 8 Fed.

Supp. 398 that this proposed amendment "failed of pas-

sage" is inaccurate. The term "failed of passage" is

properly applied when a bill is submitted to a vote upon

the question of whether or not it shall pass, and fails to

secure the requisite number of votes. This bill was never

submitted to any vote. As District Judge Chestnut

pointed out in his opinion in Royal Farms Dairy, Inc. v.

Wallace, 8 Fed. Supp. 975, the amendment had appar-

ently "never been brought to a vote in Congress."

To summarize

:

( 1 ) The report of the House Conference Committee

on the amendment to Section 8(2) shows that the amend-

ment was intended only to clarify the language of this

section and was not intended to broaden the scope of its

operation.

(2) The Senate Committee Report upon the proposed

amendment to Section 8(3) shows that Congress con-

sidered the existing language of Section 8(3) sufficiently

broad to include intrastate transactions, and that the ad-

dition of the words inserted by amendment in Section

8(2) would not alter the scope of the section but would

merely state clearly the power already conferred upon

the Secretary of Agriculture.

II.

The Appellees Are Not Entitled to Equitable Relief

The only reference in the opinion to the cause for

equity intervening is that the "actions of the appellant

constitute trespass." This statement is evidently under a
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misapprehension of the facts appearing in the record in

this case.

The court in the majority opinion further states that

the only thing the appellees are seeking to establish is

"their right to conduct their business under the constitu-

tional guarantee of freedom under the right of contract."

It is shown by the record and recognized as a fact by

the majority opinion that the appellees voluntarily ceased

to do business. It is submitted that no trespass can be

effected upon any person's rights or against any persons

if they voluntarily cease to operate. Trespass compre-

hends injury or the ability to inflict injury, and certainly

no injury can be inflicted upon any person who is not in

a position to be injured, such as appellees in this

case who voluntarily quit business. None of the appel-

lants had any dealings with the appellees since they had

ceased to do business. As to any punishment or legal

action that might be taken against them for any alleged

violation of the act, the appellant Peirson M. Hall is the

only one who could have become active in enforcing the

law and there was no showing that he had threatened

to do so or that he had been requested to do so by the

Secretary of Agriculture or the Attorney General, with-

out which previous request as appears from the face of

the Agricultural Adjustment Act he was without any

power or authority. (Sec. 8 (E), (7) Agr. Adj. Act.)

The only action as against appellees reflected inr

the entire record is the demand of the officials who

had been in charge of License No. 17 that such ap-

pellees pay to such officials and account for such monies

as they had collected and were holding under and
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by virtue of said License No. 17, and for which a suit

had been brought in the State courts of California. Cer-

tainly the enforcement of a right in the court having

jurisdiction to adjudicate that right cannot be considered

as a trespass. It does not appear from the record that

the $52,000 alleged to be in the possession of appellees

is the property of the appellees, and appellee's possession

of said money should not be protected in a court of con-

science. It was the property of the producers of milk

which those producers authorized the appellees to retain

from money which those producers were entitled to re-

ceive and which retention of money by appellees was

authorized for one specific purpose, namely, to be used

in conformity with the provisions of License No. 17. No

authorization by those producers to appellees to bring the

instant suit is shown in the record, nor is any consent

shown in the record. It is submitted that the action of

the appellees in deducting the $52,000 from the producers

of milk from whom they bought the milk constituted a

contract and created in the hands of appellees a trusi

fund. The effect of the court's opinion is to enable ap-

pellees to hold this money and not to be required to

account therefor. Certainly any legal defense appellees

might have to an action to account for that money could

be fairly asserted in a court of law and did not warrant

the interference of a court of equity by injunction. It is

thus seen that instead of any injury being threatened to

appellees the injury occurs to those who are not before

this court, namely, the producers of milk.

Section 3440 of the Civil Code of the State of Cali-

fornia is intended to prevent debtors from committing a
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fraud upon their creditors by transferring their property

without notice. It is shown by the Record (R. 303) that

the appellees in the instant matter transferred their

assets and property on the 30th day of July, 1934, with-

out compliance with the provisions of said Section 3440

of the Civil Code of the State of California. The ap-

pellees having violated the state statutes intended to pre-

vent fraud are in a position of coming into a court of

equity and securing an injunction to protect them in that

conduct.

III.

The State Court Action for Money is Not an Evasion

of the Prior Jurisdiction of the Federal Court

The majority opinion dismisses the injunction of the

state court actions by the mere statement that Section

379 of Title 28, U. S. C. A., has no application where

the jurisdiction of the federal court has been invoked

previous to the action of the state court. This is either

a misapprehension of the facts involved in this case or

of the law applicable thereto. The Record shows that

the federal court action was filed January 11, 1934

(R. 48). No injunction was granted on that bill. Appel-

lants Milk Producers, Inc., on the 19th day of July, 1934,

filed an action in the Superior Court of the State of

California in and for the County of Los Angeles, against

appellees Lucerne Creani and Butter Company and Safe-

way Stores, Inc., for the recovery of $18,454.01 (being

a portion of the $52,000 alleged to be held by all

appellees) and at that time no judgment had been ob-

tained and no injunction was in force in the federal

court in the within action or any action between the
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parties. The Supplemental Bill of Complaint was filed

September 4, 1934 (R. 234). The entire cause of action

is stated in the supplemental bill and only seeks to enjom

the defendants therein (appellants here) from enforcing

the Milk Licenses. The within action is strictly an action

m personam as distinguished from an action in rem and

the court did not in any manner assert any jurisdiction of

the property of any of the parties to the suit. The state

court action, as alleged in the Supplemental Bill of Com-

plaint, and as set out in the evidence (R. 300) was only

for the recovery of money which it was alleged appellees

had in their possession by virtue of the Milk License and

which did not belong to them. All demands for money

from appellants, amounting to the sum of $52,000

(R. 303) was of the same nature. In the state court

actions, no effort was made to take possession of the

property of the parties nor did the state court in any

manner assert any jurisdiction which was in the least in

conflict with the injunction action pending in the District

Court. Under such conditions even though the subject

matter is the same, the state court and the federal court

actions may be maintained at the same time and the

federal court cannot enjoin the state court action. That

such is the law was definitely decided by the Supreme

Court of the United States on the 4th day of February,

1935, in the case of Pennsylvania General Casualty Com-

pany vs. Commmiwealth of Pennsylvania, being case No.

431—October Term, 1934, U. S In that case

Mr. Justice Stone writing the opinion for the court said:

(p. 4) "Where the judgment sought is strictly

in personam, for the recovery of money or for an
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injunction compelling or restraining action by the

defendant, both a state court and a federal court

having concurrent jurisdiction may proceed with

the litigation, at least until judgment is obtained in

one court which may be set up as res adjudicata in

the other."

That case seems to fully determine the matter that the

state court actions should not have been enjoined in this

case.

Conclusion

The foregoing legislative history was not before this

court when its opinion was rendered. In view of this

legislative history, we earnestly contend that the ma-

jority opinion was in error in holding that the amend-

ment to Section 8 (2) of the Agricultural Adjustment

Act marks "a definite change of thought." This ques-

tion of statutory interpretation, here presented, is one of

great importance to the Government, and the decision

of this question will have very important practical con-

sequences.

Apart from this question of statutory construction,

the dissenting opinion in this case has squarely held that

the economic facts, disclosed by this record, justify the

Federal regulation of milk as contained in the Los An-

geles Milk License.

It is earnestly requested that this court grant a peti-

tion for rehearing on the three above mentioned ques-

tions and upon such hearing hold that the Federal

regulation contained in the Los Angeles Milk License
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is lawfully justified and that the decision of the lower

court should be reversed.
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MESSRS. J. CHARLES DENNIS and
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Attorneys for Appellee,
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 20894

In the Matter of the Application of

WONG YINCt wing
For a Writ of Habeas Corpus.

PETIION FOR WRIT OF HABEAS CORPUS
To the Honorable Judge of the above Court:

Comes now your petitioner and files this his peti-

tion for writ of habeas corpus, and respectfully

represents and shows:

I.

That your petitioner was born in the United

States, and is the son of Wong Hung Gee and Lira

*Page numbering appearing at the foot of page of original certified

Transcript of Eecord.
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Shee ; that lie was born at No. IGYz Waverly Place,

San Francisco, California ; that his blood brother,

Wong Moon Fay, is a resident of Minneapolis,

Minnesota, and has previousl}^ identified your peti-

tioner in his various applications for determination

of status and for permission to leave the United

States and for reentry into the CJnited States, as

have the parents of petitioner; and that all of the

evidence and testimony proves the status of your

petitioner as a citizen.

II.

That, having been born in the United States, your

petitioner did not leave the same until January,

1932, when he left for China, through the port of

Seattle ; that your petitioner was examined at Miinie-

apolis, Minnesota, and subsequently arrived in

Seattle from China May 29th, 1934, and then nnd

there applied [2] to the Commissioner of Immigra-

tion and Naturalization at the Port of Seattle foi*

admission as a citizen of the United States: and

thereupon and thereafter, at a hearing on said ap-

13lication before said Commissioner and before a

Board of Special Inquiry convened under the law

by said Commissioner to pass upon said application

aiicl find and determine the truth thereunder, there

Avas then and there presented to and taken hy said

Board testimony and evidence tending to show and

showing the citizenship of your petitioner and his

right to admission to the United States as said

citizen.
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III.

That, notwithstanding the facts a^ hereinabove

set forth and the testimony presented to the Board

of Special Inquiry, establishing the United States

citizenship of your petitioner as aforesaid, and not-

withstanding that said evidence and testimony before

said Board stood and now stands uncontroverted by

any material testimony, said Board and said Com-

missioner of Immigration and Naturalization did,

on or about July 13th, 1934, refuse to admit your

petitioner into the United States, and made its order

that he be rejected and deported to the Republic of

China, said order of rejection and deportation being

made without any material evidence to sup]3ort it

and being based w^holly and solely upon the ground

and premises of alleged discrepancies between the

testimony of your petitioner and the witnesses pro-

duced on his behalf, and on hearsay testimony only,

and on theory and speculation—having no founda-

tion or support in the record or the testimony in

this proceeding and in the face of and contrary to

the convincing evidence in the record of the citi-

zenship of the father of your petitioner and of the

relationship claimed by the said Wong Moon Fay for

your petitioner. That the commission did not believe

that your petitioner and Wong Moon Fay [3] could

be blood brothers—this finding being based upon the

conclusion that if Wong Ying Wing and Wong
Moon Fay were blood brothers they would have kept

in closer touch with each other than was indicated
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by the record, and because Wong Ying Wing did

not visit his said brother Wong Moon Fay in a num-

ber of years, from San Francisco to Minneapolis;

and upon the further conjecture and conchision that

your petitioner went to Minneapolis from San

Francisco to take the testimony of his brother in

support of his application for permission to leave

the United States, and on hearsay testimony only

—

this theory and speculation having no foundation or

support in the record or the testimony in this pro-

ceeding, and being in the face of and contrary to the

convincing evidence in the record of the citizenship

of your petitioner and of the relationship claimed

by your petitioner to his brother Wong Moon Fay

and to his father and mother Wong Hung Gee and

Lim Shee.

IV.

That thereupon and thereafter, on appeal from

said order of rejection and deportation to the Hon-

orable Secretary of Labor, said order was by her on

or about the 12th day of August, 1934 affirmed and

said appeal dismissed, all with the full knowledge on

the part of said Commissioner and Board at the

Port of Seattle and said Secretary of Labor of the

proofs of citizenship and parentage so taken and

filed in the proceeding as aforesaid—their action

being so taken arbitrarily, capriciously, wrongfully

and unfairly, against the interest and rights of your

petitioner.

V.

That, notwithstanding the facts as above set forth,

said Wong Ying Wing is now detained, imprisoned,
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confined and restrained of bis liberty by tbe Honor-

able Marie A. Proctor, [4] United States Commis-

sioner of Immigration and Naturalization at tbe

Port of Seattle, at and in tbe Immigration Station

in tbe city of Seattle, county of King, State of

Wasbington, in tbe district aforesaid, and witbin tbe

jurisdiction of tbis court, said detention, imprison-

ment, confinement and restraint being for tbe pre-

tended and supposed reason tbat, notwitbstanding

tbe facts as bereinbefore set fortb, said Wong Ying

Wing is not entitled to admission into tbe United

States.

VI.

Tbat tbe said detention, imprisonment, confinement

and restraint of tbe said Wong Ying Wing is not

upon or under any process issued by any final judg-

ment of a court of competent jurisdiction, nor for

contempt of any court officer or body baving autbor-

ity in tbe premises to commit, nor upon any warrant

issued from tbis court, nor from any court upon any

indictment or information.

VII.

Tbat your petitioner bas deposited Avitb tbe Coui-

missioner of Immigration and Naturalization at

Seattle and tbe Department of Labor tbe sum of

one bundred dollars ($100.00) as maintenance

cbarges and expenses of your petitioner pending tbis

proceeding.

WHEREFORE, your petitioner prays tbat an

order be issued berein, ordering and commanding
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the said Honorable Marie A. Proctor, as Commis-

sioner aforesaid to appear in this court on the 24th

day of September, 1934 at 10:00 o'clock a.m., and

show cause why a writ of habeas corpus should not

issue herein; and that, upon said liearing, a writ of

habeas corpus issue in due form as [5] provided by

law; and that, pending further proceedings herein,

said Commissioner of Immigration and Naturaliza-

tion be enjoined and restrained from deporting your

petitioner.

WONG YING WING,
Petitioner.

EDWARD H. CHAVELLE,
Attorney for Petitioner.

State of Washington,

County of King.—ss.

WONG YING WING, being first duly sworn, on

oath deposes and says : That he is the above named

petitioner; that he has heard the said petition read,

knows the contents thereof and that the same is true

and correct.

WONG YING WING
Subscribed and sworn to l^efore me this 17th day

of August, 1934.

[Seal] EDWARD H. CHAVELLE,
Notary Public in and for the State of Washington,

residing at Seattle.

[Endorsed] : Filed Aug. 17, 1934. [6]



Marie A. Proctor 7

[Title of Court and Cause.]

RETURN TO ORDER TO SHOW CAUSE.

To the Honorable John C. Bowen, Judge of the Dis-

trict Court of the United States for the Western

District of Washingi:on

:

Comes now the respondent, MARIE A. PROC-
TOR, United States Commissioner of Immigration

and Naturalization at the Port of Seattle, Washing-

ton, and, for answer and return to the order to show

cause entered herein, certifies that the said WONG
YING WING was detained by this respondent at

the time he arrived at the port of Seattle, Washing-

ton, to wit: Ma_v 29, 1934, as an alien Chinese person

not entitled to admission into the United States

under the laws of the United States, pending a deci-

sion on his application for admission as a native-

born citizen of this country ; that, at a hearing before

a Board of Special Inquiry at the Seattle Immigra-

tion Office, the said WONG YING WING was un-

able to furnish satisfactory proof that he was born

in the United States and his application for admis-

sion into the United States was denied for that

reason, and on the ground that he was coming to

the United States in violation of Section 13 (c) of

the Immigration Act of 1924- and that he was not in

possession of an unexpired Immigration Visa as is

required by the Immigration Act of 1924; that the

said WONG YING WING appealed from this deci-

sion of the Board of Special Inquiry to the Secre-

tary of Labor and thereafter the decision of the

Board of Special Inquiry was affirmed by the Secre-
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tary of Labor and the said WONG YING WING
was ordered deported to China; that, since the final

decision of the Secretary of Labor, respondent has

held, and now holds and detains, the said WONG
YING WING for deportation from the United

States as an alien person not entitled to admission

into the United States under the laws of the United

States, and subject to deportation under the laws of

the United States.

The original record of the Department of Labor,

including all exhibits, both on the hearing ])efore

the Board of Special Inquiry at Seattle, Washing-

ton, and on the submission of the record on tlie ap-

peal to the Secretary of Labor at Washington, T). C.,

in the matter of the [7] application of WONG
YING WING for admission into the United States,

is hereto attached and made a part and parcel of

this return, as fully and completely as though set

forth herein in detail.

WHEREFORE, respondent prays that the peti-

tion for a Writ of Habeas Corpus be denied.

MARIE A. PROCTOR

United States of America,

Western District of Washington,

Northern Division.^ss.

MARIE A. PROCTOR, being first duly sworn,

on oath deposes and says : That she is United States

Commissioner of Immigration and Naturalization

at the port of Seattle, Washington, and the respond-

ent named in the foregoing return; that she has
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read the foregoing return, knows the contents there-

of and believes the same to be true.

MARIE A. PROCTOR

Subscribed and sworn to before me this 19th day

of September, 1934.

[Seal] D. L. YOUNG,
Notary Public in and for the State of Washington,

residing at Seattle.

Received a copy of the within Return this 21 day

of Sept. 1934.

EDWARD H. CHAVELLE,
Attorney for Petitioner.

[Endorsed] : Filed Sep. 21, 1934. [8]

[Title of Court and Cause.]

HEARING.

Now on this 15th day of October, 1934, Gerald

Shucklin, Assistant United States District Attor-

ney, appearing, this matter having been heard here-

tofore and taken under advisement, and the Court

having examined the file and considered the argu-

ments of counsel, now rules from the bench denying

the application for a writ of habeas corpus. An
order may be prepared.

Journal No. 22, Page 478. [9]
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United States District Court, Western District of

Washington, Northern Division

No. 20894

In the Matter of the Application of

WONG YING WING
For a Writ of Habeas Corpus.

ORDER DENYING WRIT.

The Commissioner of Immigration having filed

his Return to the Order to Show Cause entered

herein, and the matter having been submitted to

this Court on l^riefs on the 24th day of September,

1934, on stipulation by and ])etween counsel for the

respective parties, and the Court having heretofore

rendered oral decision denying the petition, and

being fully advised in the premises ; NOW. THERE-
FORE, IT IS BY THIS COURT
ORDERED, ADJUDGED and DECREED that

the Writ of Habeas Corpus as prayed for be, and

the same is hereby denied; PROVIDED, however,

that tlie petitioner may, within iixe (5) days, file

notice of appeal, and. in the event that appeal be

taken, and on condition that the petitioner shall

deposit with the said Commissioner of Immigration

such sum or sums as may be required for said peti-

tioner's maintenance at the Seattle, Washington,

Immigration Station during the pendency of said

appeal, deportation shall be stayed pending the de-

termination of said appeal by the United States

Circuit Court of Appeals for the Ninth Circuit, or
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by the United States Supreme Court should the

cause be taken to that court on appeal.

Done in open court this 19th day of October,

1934.

JOHN C. BOWEN
United States District Judge.

OK.
J. CHARLES DENNIS

Attorney for Petitioner

EDWARD H. CHAVELLE.

[Endorsed]: Filed Oct. 19, 1934. [10]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To : Marie A. Proctor, United States Commissioner

of Immigration at the Port of Seattle, and

J. Charles Dennis, her Attorney:

You, and each of you, are hereby notified that

the appellant above named, Wong Ying Wing, here-

by and now appeals from that certain order, judg-

ment and decree made herein by the above entitled

court on the 19th day of October, 1934, adjudging,

holding, finding and decreeing that the above named

petitioner be denied a writ of habeas corpus, and

from the whole thereof, to the United States Circuit

Court of Appeals for the Ninth Circuit.

EDWARD H. CLIAVELLE
Attorney for Appellant.
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Received a copy of the mthin Notice of Appeal

this 19 day of October, 1934.

J. CHARLES DENNIS
Attorney for Appellee.

[Endorsed]: Filed Oct. 19, 1934. [11]

[Title of Court and Cause.]

PETITION FOR APPEAL.

Wong Ying Wing, the appellant above named,

deeming himself aggrieved by the order and judg-

ment entered herein on the 19th day of October,

1934, does hereby appeal from the said order and

judgment to the United States Circuit Court of

Appeals for the Ninth Circuit, and prays that a

transcript of the record of the proceedings and

papers, together with the immigration record in this

case, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Judi-

cial District of the United States.

EDWARD H. CHAVELLE
Attorney for Appellant

Received a copy of the within petition this 19th

day of Octo., 1934.

J. CHARLES DENNIS
Attorney for Appellee.

[Endorsed] : Filed Oct. 19, 1934. [12]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

The court erred in holding and deciding that a

writ of habeas corpus should be denied to the peti-

tioner herein, denying him admission to the United

States as a citizen thereof.

EDWARD H. CHAVELLE
Attorney for Appellant

By HOWARD W. HEDOCOCK
Received a copy of the within Assignment of

Errors this 19th day of October, 1934.

J. CHARLES DENNIS
Attorney for Appellee

[Endorsed] : Filed Oct. 19, 1934. [13]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Now, on, to-wit, this 19th day of October, 1934,

it is ordered that the appeal herein be allowed as

prayed for ; and it is further ordered that the Com-

missioner of Immigration at the Port of Seattle

shall retain custody of said appellant pending ap-

peal and the further orders of this Court and the

orders of the United States Circuit Court of Appeals

for the Ninth Circuit, the petitioner herein being

required to pay his maintenance at the United States

Immigration Station while so detained.

Done in open court this 19th day of October, 1934.

JOHN C. BOWEN
United States District Judge
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Received a copy of the within Order this 19th day

of Oct., 1934.

J. CHARLES DENNIS
Attorney for Appellee

[Endorsed] : Filed Oct. 19, 1934. [14]

[Title of Court and Cause.]

STIPULATION RE TRANSMISSION OF
ORIGINAL RECORD AND FILE OF DE-
PARTMENT OF LABOR.

IT IS HEREBY STIPULATED AND AOREED
by and between EDWARD H. CHAVELLE, attor-

ney for petitioner above named, and J. CHARLES
DENNIS, attorney for respondent, Marie A. Proc-

tor, United States Commissioner of Immigration,

that the original file and record of the Department

of Labor covering the proceedings against the peti-

tioner above named may be by the Clerk of this

court sent up to the Clerk of the Circuit Court of

Appeals, as a part of the appellate record, in order

that the said original immigration file may be con-

sidered by the Circuit Court of Appeals, in lieu

of a certified cop}^ of said record and file, and that

said original records may be transmitted as a part

of the appellate record.

EDWARD H. CHAVELLE
Attorney for Petitioner

J. CHARLES DENNIS
United States Attorney

JOHN AMBLER
Assistant United States Attorney

[Endorsed]: Filed Oct. 26, 1934. [15]
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[Title of Court and Cause.]

ORDER FOR TRANSMISSION OF ORIGINAL
RECORD OF DEPARTMENT OF LABOR.

Upon stipulation of counsel, it is by the Court

ORDERED, and the Court does hereby ORDER,
that the Clerk of the above entitled court transmit

with the appellate record in said cause the original

file and record of the Department of Labor, cover-

ing the deportation proceedings against the peti-

tioner directly to the Clerk of the Circuit Court of

Appeals, in order that the said original immigra-

tion file may be considered by the Circuit Court of

Appeals in lieu of a certified copy of said record.

Done this 26th day of October, 1934.

JOHN C. BOWEN
United States District Judge

Received a copy of the within Order this 26th

day of October, 1934.

J. CHARLES DENNIS
Attorney for Appellee

Presented by

EDWARD H. CHAVELLE
By HOWARD W. HEDGCOCK

[Endorsed] Filed Oct. 26, 1934. [16]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT
OF RECORD.

To the Clerk of the Above Entitled Court

:

You will please prepare and duly authenticate the

transcript and following portions of the record in

the above entitled case for appeal of the said appel-

lant, heretofore allowed to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

1. Petition for writ of habeas corpus.

Return.

2. Decision.

3. Judgment.

4. Petition for appeal.

5. Notice of appeal.

6. Order allowing appeal.

7. Assignment of errors.

8. Citation.

9. Stipulation.

10. Order for transmissioi:! of original record.

11. This praecipe.

EDWARD H. CHAVELLE
Attorney for Appellant

Received a cop}" of the within Praecipe this 26th

day of October, 1934.

J. CHARLES DENNIS
Attorney for Appellee

[Endorsed] : Filed Oct. 26, 1934. [17]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington.—ss.

I, Edgar M. Lakin, Clerk of the above entitled

Court do hereby certify that the foregoing type-

written transcript of record, consisting of pages

numbered from 1 to 17, inclusive, is a full, true and

complete copy of so much of the record, papers and

other proceedings in the above and foregoing en-

titled cause, as is required by praecipe of counsel

filed and shown herein, as the same remain of rec-

ord and on file in the office of the Clerk of the said

District Court at Seattle, and that the same con-

stitute the record on appeal herein from the Judg-

ment of said United States District Court for the

Western District of Washington, to the United

States Circuit Court of Appeals for the Ninth

Circuit.

I further certify that the following is a true and

correct statement of all expenses, costs, fees and

charges incurred in my office by or on behalf of

the appellant for making record, certificate or re-

turn to the United States Circuit Court of Appeals

for the Ninth Circuit, to wit : [18]
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Clerk's fees (Act Feb. 11, 1925) for makins:

record, certificate or return, 29 folios at

15^ $ 5.35

Appeal fee (Sec. 5 of Act) 5.00

Certificate of Clerk to Transcript of Record .50

Certificate of Clerk to Original Department

of Labor Records .50

Total, $11.35

I hereb}^ certify that the above cost for preparing

and certifying record, amounting to $11.35 has been

paid to me by the attorney for the appellant.

I further certify that I attach hereto and trans-

mit herewith the original citation on appeal issued

in this cause.

IN WITNESS WHEREOF I have hereunto sot

my hand and affixed the official seal of said District

Court at Seattle, in said District, this 7th day of

November, 1934.

[Seal] ED. M. LAKIN,
Clerk of the United States Disti'ict Court for the

Western District of Washington,

By TRUMAN EGGER,
Deputy. [19]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America—ss.

To: Honorable Marie A. Proctor, United States

Commissioner of Immigration at the Port of

Seattle, GREETING:
WHEREAS, Wong Ying- Wing has lately ap-

pealed to the United States Circuit Court of Appeals

for the Ninth Circuit from the judgment, order and

decree lately, to-wit; on the 19th day of October,

1934, rendered in the District Court of the United

States for the Western District of Washington,

Northern Division, made in favor of you, adjudging

and decreeing that the writ of habeas corpus as

prayed for in the petition herein be denied.

You are therefore cited to appear before the

United States Circuit Court of Appeals for the

Ninth Circuit, in the City of San Francisco, State

of California, within the time fixed by statute, to

do and receive what may obtain to justice to be

done in the premises.

Given under my hand in the City of Seattle, in the

Ninth Circuit, this 19th day of October, 1934 and

the Independence of the United States the one hun-

dred and fifty-eighth.

JOHN C. BOWEN
United States District Judge.

Received a copy of the within Citation this 19th

day of October, 1934.

J. CHARLES DENNIS
Attorney for Appellee

[Endorsed]: Filed Oct. 19, 1934. [20]
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[Endorsed] : No. 7674. United States Circuit Court

of Appeals for the Ninth Circuit. Wong Ying Wing,

Appellant, vs. Marie A. Proctor, United States

Comniissioner of Immigration at the Port of Seattle,

Appellee. Transcript of Record. Upon Appeal from

the District Court of the United States for the

Western District of Washington, Northern Division.

Filed November 9, 1934.

PAUL P. O'BRIEN
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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Appellant^
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Appellee.

Iwf 0f Unng ftng Utng, Appellant

UPON APPEAL FROM THE DISTRICT
COURT OF THE UNITED STATES, FOR
THE WESTERN DISTRICT OF WASH-
INGTON, NORTHERN DIVISION.

STATEMENT OF FACTS

The appellant, Wong Ying Wing, was bom as a

son of Wong Hung Gwe, his father, and Lim Shee,

his mother, in California, where he and his parents

lived for many years. As long ago as 1903, the

parents appeared before the immigration officials at

San Francisco and testified in detail with respect to



their relationship to each other and with regard to

their family. At the hearing they claimed a modest

family, stating that they were the parents of two

boys and one girl, and one boy mentioned by them

is identified now as the present applicant. The ap-

pellant's brother, whose status as a citizen has been

repeatedly recognized by the immigration officials,

was the other.

In July, 1930, the appellant wished to leave the

United States to visit China. Accordingly, he ap-

plied at the Minneapolis office for a citizen's return

certificate. The appellant's brother, Wong Mon

Fay, appeared for the appellant. His testimony

was direct, conclusive and convincing that the ap-

pellant was his brother, and, together with the un-

impeached testimony of the appellant and favorable

evidence found in the prior records, conclusively

establishes the status of the appellant as a citizen.

The other child, a girl, died in this country in the

year of 1917, leaving only the appellant and his

brother surviving.

After the hearing had before the immigration

officials at Minneapolis, the matter was referred to

the Secretary of Labor, and then referred back for

a further investigation, to be conducted at Min-

neapolis to determine the ability of the appellant to



speak English. A further hearing was had on De-

cember 3, 1930, and the records were again for-

warded to the Department. In the meantime, the

appellant having been given a certificate number

form 430, presumed that he had a return certificate

and left for China. It developed later, however,

that form 430 had come into the possession of the

appellant through the immigration authorities, and

that for some reason unknown to both the appellant

and the immigration authorities the form was

marked ''disapproved," and should not have come

into his possession except it had been approved.

But he, believing that it was the certificate for

which he had made application, proceeded to leave

the country, and nothing further was heard from

him until March, 1934, when the Seattle immigra-

tion office was notified that the appellant was then

in China and would apply for admission to the

United States at the Port of Seattle.

He arrived on the Steamship President, May

29, 1934, and immediately presented form number

430, believing it was his return certificate. Thereafter

a Board of Special Inquiry at Seattle entered a "not

satisfied" motion, the issue, of course, whether or

not the subject had established birth in the United

States. At this hearing direct and uncontroverted

evidence was placed before the officials, which estab-



lished appellant's citizenship. There was no evi-

dence whatsoever that would contradict appellant's

testimony to the effect that he was a citizen. How-

ever, notwithstanding this fact, the Board refused

the appellant admission.

In view of the evidence introduced at this hear-

ing, and the manner in which the hearing was con-

ducted, and the manifest unfairness of the Board in

disregarding certain substantial testimony without

cause or reason, particulars of which will be more

fully set out in the argument of this brief, the ap-

pellant was denied his birthright, which entitles him

to appeal from this finding.

Accordingly, he appealed to the Secretary of

Labor, who, upon the recommendation made by the

Board of Special Inquiry, sustained the finding,

thus entitling the appellant to resort to the courts

to establish his citizenship. Accordingly, on the 24th

day of September, 1934, a hearing was made before

the Honorable John C. Bowen, United States Dis-

trict Court for the Western District of Washington,

Northern Division, upon the appellant's writ of

habeas corpus, directed to the appellee, in whose

custody the appellant was then held, pending de-

portation in accordance with the finding of the

Board.



The appellant comes before this court upon the

assignment of error that the District Court erred in

holding and deciding that the writ of habeas corpus

should be denied to the appellant, and denying him

admission to the United States as a citizen thereof.

ARGUMENT

It is a well established rule of law that a per-

son who makes a claim of United States citizenship,

and which claim is not frivolous, is entitled to a

judicial determination of his status.

Fung Ho, v. White, 259 U. S. 276.

In considering the assignment of errors of the

appellant, it will be necessary to consider the more

detailed facts, together with the law, according to

the numerous acts of the Board of Special Inquiry,

which show that the hearing was conducted in a

manifestly unfair manner.

All of the Evidence Shows That the Appellant

Was a Citizen

In pointing out the substantial evidence which

supports the appellant's contention that he is a citi-

zen, let us first consider the testimony of the appel-

lant himself:

Referring now to Exhibit No. 7080/428, the ap-

pellant was asked the following questions

:



*'Q. When and where were you born?

A. 16^2 Waverly Place, San Francisco, KS
25/10-9 (Nov. 11, 1899).

Q. Can you identify these two photographs?
(Exhibiting photos attached to identifica-

tion affidavit of Lim Shee and "Wong Hung
Gwe, March 30, 1905, signed before Notary
Public Thomas S. Bumes, San Francisco,

San Francisco file 21285/2-2, Wong Toy).

A. My father and my mother."

Further substantial testimony which substan-

tiates the appellant's contention that he is a citizen

is to be found in the testimony of his brother, Wong

Mon Fay, Exhibit No. MPLS. No. 20746:

"Q. Where were you born?

A. In San Francisco, Calif.

Q. At what address in San Francisco were you
born?

A. 161/^ Waverly Place, San Francisco.

Q. I show you Seattle file No. 7030/428 and
will ask you if you can identify any of

the photographs therein?

A. (Identified photograph attached to Form
430 as that of Wong Ying Wing)

.

Q. Is this photograph whom you have identi-

fied as Wong Ying Wing, the same person

that you claim as your brother?



A. Yes.

Q. Where is Wong Ying Wing at the present

time?

A. He is at Seattle, Washington.

Q. Where was Wong Ying Wing born?

A. He was born at the same address where I

was born in San Francisco, 16^2 Waverly
Place."

In spite of the above and other substantial testi-

mony, the Board of Special Inquiry denied the ap-

plication of the appellant for the following reason,

as shown in the statement by the Chairman:

''I am not satisfied that Wong Ying Wing
was born in the United States as claimed or that

his United States citizenship is established."

And further in the memorandum of the Chair-

man for the information of the Secretary of Labor,

he stated :

"There is no evidence to prove that the
applicant Wong Ying Wing was born in San
Francisco as claimed nor is there any evidence
to establish that he is the Wong Ying Wing
mentioned by the alleged parents in 1903."

With this direct, positive and unimpeached

testimony before it, the Board says that ''there is

no evidence." Now what does it mean, "no evi-

dence?" There is this positive, direct, unimpeached
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testimony. That surely is testimony, which has just

been rejected and cut from the record, but without

reason. The Chairman of the Board, for the in-

formation of the Secretary of Labor, in order that

he help the Secretary arrive at a correct conclusion,

states there is "no evidence." I do not see how he

hopes to benefit by making such a statement. It

certainly was not true. It was false and made for

the purpose only of misleading the Secretary in

arriving at a wrong conclusion, because the Board

acted unfairly and arbitrarily in refusing to con-

sider the direct, unimpeached testimony of the ap-

pellant and his brother and other witnesses, sub-

stantiating and corroborating said testimony. The

record itself established that he is the same person

mentioned by his parents in the proceedings away

back in 1903.

The cases lay down the uniform rule that the

testimony of Chinese witnesses is not to be disre-

garded, and, taking into consideration other sur-

rounding circumstances, the testimony of a Chinese

person is to be given the same weight and credibility

as that of any other witness.

Kwoch Jan Fat v. White, 253 U. S. 454.

Thus the Board of Special Inquiry was mani-

festly in error when it disregarded and ignored the
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clear and imcontroverted testimony establishing the

fact that the appellant was a citizen of the United

States, and its ruling is subject to being set aside.

In reviewing the substantial evidence, it should

also be borne in mind that, although the Board re-

fused to consider the substantive testimony which

establishes the appellant's citizenship, there was abso-

lutely no testimony or evidence introduced to show

that appellant was not a citizen. Further, there

were no discrepancies or variations in the testimony

establishing the citizenship of the appellant. There

is no contention in this case that the testimony was

manufactured or fabricated. The prior records, and

particularly the unquestionable, truthful testimony

of the parents as given in 1903, are entirely favorable

to the cause of the appellant. The direct and con-

vincing testimony of the appellant and his brother

in 1930, and now, is also highly favorable to the

cause of the appellant. In addition to the testi-

monial and record evidence, a most important and

conclusive fact is found in the fact that appellant

speaks English clearly and well. He was given a

test on this particular point in 1930, and made it

satisfactorily. The reports then made indicate that

appellant showed a gx)od ability to speak and under-

stand the English language. His ability in this re-

spect was made the subject of a special test in 1930,
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having been referred by the Secretary of Labor

for the purpose only of ascertaining whether or not

the appellant spoke and understood English. It ap-

pears to me to be an outstanding favorable point.

Resemblance in connection with such an issue

as the present one is also important. I am hopeful

that the Court will make a careful comparison of

the photographs of the members of this family, and

particularly that it will compare the photographs of

the appellant with the pictures on file of his father

and mother and his brother, Wong Moon Fay. I

thinly it will be found that there is a very good re-

semblance between the applicant and Wong Moon

Fay, and a particularly good resemblance, if not a

striking one, between the applicant and his father

and mother. This resemblance is direct and con-

vincing evidence of relationship between the appli-

cant and his parents and his brother, Wong Moon

Fay.

Further evidence favorable to the cause of the

applicant is found in the fact that he was able

promptly and convincingly to identify record photo-

graphs of his father and mother, as well as of his

brother, Wong Moon Fay, and of a couple of chil-

dren of the latter who have been admitted to the

United States. Wong Moon Fay, on his part,
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promptly and convincingly identified and claimed

the applicant.

It is apparent that the appellant, who is a citi-

zen and who was a resident of this country up to

1930, was under some misapprehension as to the

decision of the Department. In some manner, which

is unexplained by the record, triplicate form num-

ber 430, endorsed unfavorably, was delivered to the

appellant. He evidently construed this document

as attesting his status, and left the United States

under the impression that his citizenship had been

conceded and that he would be admitted upon re-

turn. The only matter that the Department had

the appellant's application referred back for was

the question of the ability of the appellant to speak

the English langTiage. This test he had met, and met

well. Of course, it is impossible to tell just where

the responsibility for this error lies, but it seems

reasonably clear that it does not lie with the appli-

cant, because when he returns to this country the

appellant himself presents the certificate number

430, unfavorably endorsed, as evidence of his right

to entry to the country. Now, if he had not believed

that the document which was given to him, which

should never have left the files of the Department,

was the document for which he had made applica-

tion, he would neither have gone to China nor upon
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his return have presented evidence which was un-

favorable to him. Here it should be borne in mind

that as long as the appellant remained here, steps

looking to his removal, if the government felt him

to be illegally here, could only be taken judicially.

In other words, when he lived here, he was entitled

to a judicial deteraiination of the question of his

citizenship, and I do not believe that he has lost that

right by his departure and return.

The United States Supreme Court held in Ng

Fung Ho. v. White, 259 U. S. 276, that a person who

makes a claim of United States citizenship, which

claim is not frivolous, is entitled to a judicial de-

termination of his status. Obviously, the claim of

citizenship made by this appellant is not frivolous

in any respect. It is made in good faith and sup-

ported by ample e\ddenee. In consideration of this

issue the court should bear in mind the dicta of the

Supreme Court in Kwock Jan Fat v. White, 253

U. S. 454, that it is better that many persons be ad-

mitted erroneously than that one United States

citizen should be denied his birthright.

In 1930 and in the present proceeding, the ap-

pellant and his bi'other, Wong Moon Fay, were

closely and painstakingly questioned. Each of them

testified straightforwardly and convincingly, and I
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believe that their sworn and unimpeached state-

ments are entitled to full credit and belief. Be it

noted here that the officers who examined the

brother at Minneapolis, have stated directly that

his demeanor throughout the proceedings was good.

The applicant also maintained a good demeanor

throughout the proceeding in 1930, and also in con-

nection with the present application. No criticism

in this respect has been made, and a review of the

testimony would seem to show beyond any reason-

able doubt that he at all times has testified truthfully

and convincingly, to the best of his knowledge, be-

lief and recollection. However, an examination of

the record of the Department of Labor will show

that the immigration officials deliberately set out to

decide adversely to the appellant, in spite of the

testimony and the record. This practice of the im-

migration officials is so prevalent and well known

that this court has actually taken judicial notice of

the practice.

In the case of Gung You vs. Nagle, Commissioner

of Imm^igration, 34 Federal 2nd, 848, the petitioner

claimed citizenship as a son of a Chinese citizen. A hear-

ing was had before the Board of Special Inquiry, at

which time the only evidence bearing upon the question

of the petitioner's citizenship was that offered by the
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petitioner and certain of his relatives, which substan-

tially supported the petitioner's claim to citizenship.

However, by reason of the fact that a photograph was

introduced upon which the petitioner and his brother

appeared, and it was discovered that the photograph

was a composite photograph, and was not the result of

the pictures of the faces of the two Chinese being taken

simultaneously, and by reason of certain minor discrep-

ancies as to collateral facts, the Board of Special In-

quiry disregarded all of the evidence which substanti-

ated the petitioner's claims. For this reason, this court

reversed the order of the lower court, denying the writ

of habeas corpus. The court said:

"The courts are powerless to interfere with

conclusions of immigration authorities, and can
only deal with cases where the principles of jus-

tice have been fraudulently outraged in the refusal

to hear com])etent witnesses and competent testi-

mony available, which is a denial of the due process

of law, as we held in a recent case, refusing to per-

mit the taking of a deposition in such cases. Youg
Bark You vs. United States, 33 Federal 2nd, 236.

The 7nere hearing of witnesses by an officer

is of no avail to a party if the evidence of compe-
tent witnesses is to be entirely disregarded and find-

ings made in the teeth of testimony of one or a

dozen such witnesses because of a fixed policy to

give weight to a presumption of law far beyond the

legislative intent, or because of a policy calcidated

to entrap the witnesses into statements inconsistent

with his own or other witnesses's statements, and
then to base an order of exclusion or deportation
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upon such variances or discrepancies as are reason-

ably to be expected in all human testimony where,

due to a lack of memory, to temporary forgetful-

ness, to lack of observation, or to inattention to

questions or to a failure to fully appreciate their

force and significance. When this policy is accom-
panied by a separate examination of witnesses

without a previous knowledge of the subject of in-

terrogation, it is certain that discrepancies will be

developed as the minutia of details leave. If such
unavoidable and inevitable variances are accepted
arbitrarily to justify a rejection of direct testi-

mony of witnesses, and to justify an order of ex-

clusion, the apparent fairness of the proceedings
merely gives a judicial color to obvious and pre-

meditated injustice. The records of the cases which
have been before the courts, either in this or other

Circuits, indicate a fioced policy of the Department
of Labor to minutely examine and cross-examine
the applicant and his witnesses, and to base an or-

der of exclusion of the applicant upon contradic-

tions developed between the appUcanfs own wit-

nesses, without seeking for confirmation or contra-

diction from other witnesses, except as their testi-

mony is recorded in the files of the Department of

Labor." (Italics ours)

This practice has become so prevalent that the im-

migration officials ignore all evidence and all records,

and even where there are no discrepancies, pre-judge the

issue by an order of exclusion of the immigrant.

The court in this case had to take one of two

courses

:

1. Refuse to interfere with the conclusion of the

administrative officials, even though it is manifest that
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all of the evidence shows that the appellant is a citizen,

and that the only basis upon which the administrative

officers' ruling can be predicated is the fact that they

disregarded the substantial testimony showing that the

applicant was a citizen, without any testimony contra-

dictory, and merely because, as the Chairman of the

Board of Special Inquiry expresses it, that "I am not

satisfied that the appellant was born in the United

States."

2. Interfere with and set aside the conclusion of

the administrative board when it is shown that the clear,

cogent and convincing proof, and the record, establish

the citizenship of the appellant, and the conduct of the

administrative board is manifestly unfair, in that they

disregard the unimpeached testimony of the record,

establishing said citizenship.

The court in the case of Youg Bark You vs. United

States, supra, took the latter course, and said

:

"It is plain and has frequently been said that

the immigration authorities are not boimd by the

strict rules of evidence nor determinations of pro-

ceedings. Discrepancies as to numbers of windows
in the appellant's home is relevant and material to

the question as to whether or not the applicant

lived in the family and thus to the fact of relation-

ship, but in the absence of conclusive evidence as

to the actual fact, discrepancies are not damaging.
As a basis of judging the credibility of a witness,

if we have knowledge of the fact, we can weigh
the value of the evidence at variance with the fact
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and thus arrive at the credibility of a witness. Evi-

dence concerning the town or village of the home
is adopted to develop the question as to whether

or not the applicant lived in the village and thus

in the home from which he claims to come, but dis-

crepancies here must be of the most unsatisfactory

kind upon which to base a finding of the credibility

of a witness, and when the cross-examiners of the

Board of Special Inquiry know nothing of the ac-

tual facts concerning the village, the result is even

more unsatisfactory and unconclusive.

It would seem then that the discrepancy in the

testimony of a witness to justify a refusal must he

on some fact logically related to the matter of re-

lationship, and of such a nature that the error of

discrepancy can not he reasonahly descrihed to ig-

norance or forgetfulness and must reasonahly indi-

cate a lack of veracity. The difficulty in these cases

with a "discrepancy" is that there is no standard of

comparison. The immigration authorities know
nothing of the actual facts, hut jnatch witness

against witness and thus develop inconsistencies,

supporting one witness's testimony that the appli-

cant is a son of an American citizen, but entirely

disagreeing as to some fact concerning the village

from which they claim to come. If both are shown
to be wrong in some important and noteworthy

feature, it might justify the rejection of the testi-

mony of both. But in the ahsence of other and
affirmative evidence as to the actual fact, how can

the testimony of hoth he rejected? Can we as a

matter of common sense reject one because the

other has told the truth, and then reject the other

also? This seems entirely unreasonahle." (Italics

ours)

I must point out that the quizzing of the immigra-

tion authorities in the case now before the court did not
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throw even the slightest shadow upon the question of

veracity. The fact in the present case is that the immi-

grant, through no fault of his, received a blank to which

he was not entitled, and presumed that this was the

blank for which he had made application, and so pro-

ceeded to China, and upon his return produced the form,

where it developed that the same was marked upon its

face "disapproved," and therefore the Board closes its

ears to the record and the evidence, and denies the ap-

pellant his birthright.

Petty Discrepancies Upon Which the Adminis-

trative Board Disregarded the Substantial

Unimpeached Testimony:

By reference to the record of the Department of

Labor, and by more particular reference to the mem-

orandum of the Chairman of the Board of Special In-

quiry for the information of the Secretary of Labor,

Exhibit 7030/428, Paragraph 5, we find that great stress

is laid upon the fact that the mother and father of the

appellant in the year 1906 attempted to claim some

fictitious children. This, however, it should be pointed

out, was three years after they had already itemized their

family to be but three children, and at that time the

appellant was included as one of the family. Quoting:

"It will be noted that the alleged parents

claimed only two sons and one daughter when testi-

fying in behalf of Wong Mon Fay in San Fran-
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cisco in 1903, . . . only three years later, they

claimed to have seven children. . . . Wong Wing,
as described in 1906, would, therefore, be 44 years

old at the present time."

It should not require the citation of authorities to

convince this court that the appellant should not be

denied his rights as a citizen merely because his mother,

after identifying him as her son in 1903, subsequently

in 1906 attempted to claim certain fictitious children. To

do so would be to penalize the appellant for the at-

tempted perjury of his parents.

In the case of U. S. ex rel. Leong Jun vs. Day,

Commissioner of Immigration et al., 42 Federal 2nd,

714, in the New York District Court, practically the

same set of facts was presented. This case is so well con-

sidered and so much in point as to justify a quotation

in toto:

"Leong Jun, a Chinese lad, 20 years of age,

has been denied admission to the United States.

At the hearing accorded the applicant for ad-

mission in October, 1928, the father, who was born
in the United States, testified that he was married
and that the applicant is his son. In 1923 when he
returned from China, he testified he was not mar-
ried and that he did not have a marriage name. He
now states that he so testified in 1923 because he
was "scared."

This is the only substantial discrepancy that

appears in the record of the hearings, to which the

father and son were subjected separately.
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(1) The fact that the father testified falsely

in 1923 evidence can not deprive the applicant of
his light to admission as the son of an American
citizen. See ex parte Ng Ben Fong, 20 Federal
2nd, 1040.

(2) There is such a substantial agreement in

the testimony of the father and son as to all things

important, and many unimportant facts, that no
inference adverse to the credibility of either can be

drawn from the few immaterial discrepancies in

their testimony, referred as to "major discrepan-

cies" by the Board of Special Inquiry. The Board
regards as major discrepancies contradictory testi-

mony as to whether the grandparents of the appel-

lant are buried in the same or separate graves,

whether he was born in April or May, 1909, whether
the school in the home village consisted of one large

room or one large and two small rooms, whether
land owned by the father is located 54 Jungs from
the home village, and whether up to February,
1923, six years ago, his parents occupied a room
with their two younger children or with only the

youngest child and the applicant and the other

child the sleeping or sitting room.

As a major discrepancy the Board also alludes

to the fact that the father of the applicant testified

that his father, up to the date of his death, about
33 years ago, was in business in Chung Hong mar-
ket, but that he did not know what kind of busi-

ness; that he was then about 21 years old and that

he never was in that market, and that a witness

testified in 1923 that he saw the father regularly

in the market for 10 years, and that the applicant,

who was not born until after the grandfather's

death, testified he never heard of the market.

This testimony the Board states, clearly shows
that the father on April 9, 1923, acknowledged
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that he was never married and therefore can not

have a wife and four children as he claims.

There were no discrepancies, but substantial

agreement as to the names and ages of the brothers

of the applicant, the names and ages of their wives,

and their children, the description of the village from
which they came, the names and ages of the inhab-

itants, the name of the school teacher, the time of

the day when the father left the home village for

America, and the room in which he said good-bye

to his family, and as to which of his sons accompa-

nied him to the station.

Their testimony could not have been in such

accord as to so many details unless the claimed re-

lationship did exist. It seems to me that the finding

that it was not established can not be maintained

with any sense of fairness to the applicant. U. S.

ex rel. Leon Ding v. Brough, C. C. A. 22 Federal

2nd, 926. U. S ex. rel. Fong Lung Sing vs. Day,
29 Federal 2nd, 619. The writ, therefore, must be

sustained."

The same general principle has been adopted by

this court in the case of Wong Tdch Wge et at. vs.

Nagle, reported in 33 Federal 2nd, 226, Circuit Court

of Appeals for the Ninth Circuit, 1929, where it adopted

the language of Go Lun vs. Nagle, 22 Federal 2nd, 246

:

"We will say at the outset that discrepancies

in testimony, even as to collateral and immaterial

matters, will be such as to raise a doubt as to the

credibility of the witnesses and warrant exclusion;

but this cannot be said of every discrepancy that

may arise. We do not all observe the same things

or recall them in the same way, and an American
citizen can not be excluded, or denied the right of
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entry, because of immaterial and unimportant dis-

crepancies in testimony covering a multitude of sub-

jects. The purpose of the hearing is to inquire into

the citizenship of the applicant and not to develop
discrepancies which may support an order of exclu-

sion, regardless of the question of citizenship/'

(Italics ours)

In this case the court also referred to the case of

Nagle vs. Dong Ming, 26 Federal 2nd, 436, wherein

that court said

:

"But it must be borne in mind that mere dis-

crepancies do not necessarily discredit testimony. It

is sometimes urged upon us that the testimony is

impeached by discrepancies and sometimes by its

complete accord. Both propositions are valid. But
to be so, and to escape the charge of inconsistency,

they must be understood in the light of reason upon
which they rest and applied only within the lan-

guage of such reason. Otherwise all testimony
would be self-impeaching."

This court further referred to the case of Maron ex

rel. Le Wong You vs. Tillinghost, C. C. A. 27 Federal

2nd, .580, quoting:

".
. . we assume that these tribunals are not

bound by the rules of evidence applicable in a jury
trial. But they are bound by the rules of reason

and logic—by what is commonly referred to as com-
mon sense."

Other minor discrepancies upon which the Board of

Special Inquiry placed emphasis and upon which they

manifestly disregarded the uncontroverted testimony,

were in the testimony of the appellant and certain Chi-
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nese living in Pittsburgh as to the appellant's residence

there. In Exhibit 3834/14, we find the following testi-

mony of one Yee Haim, the manager of the Quong

Wah Hai Company in Pittsburgh:

"Q. I show you at this time a photograph and ask
you if you can identify it? (Witness shown
photograph of Wong Ying Wing contained

on Inspection Card, U. S. Public Health Serv-

ice, bearing Seattle No. 7030/428).

A. This picture is familiar to me as I have seen

him in Pittsburgh but I cannot recall who
he is.

Q. Are you positive that you saw him in Pitts-

burgh ?

A. I saw him for about a year, 8 or 9 years ago.

Q. How long was he in Pittsburgh if you can re-

member ?

A. I mean about 8 or 9 years ago I saw him here

for about a period of two years before he left

here."

In the same Exhibit, the testimony of another Chi-

nese, Wong Yuk Sing, shows:

"Q. I show you a photograph and ask you if you
can identify same? (Witness shown photo-
graph of Wong Ying Wing contained on In-

spection Card, U. S. Public Health Service,

bearing Seattle No. 7030/428.)

A. I know him.

Q. What is his name?

A. I know him but I cannot tell you his name.
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Q. Where did you first meet this man?

A. In this store and also around Second Ave.

Q. Do you know how long he lived in Pittsburgh?

A. No, I don't.

Q. Has he any relatives in Pittsburgh?

A. I don't know. I just know him by face.

Q. Did he have an occupation while he was in

Pittsburgh ?

A. He was a laundryman around Pittsburgh but
I cannot tell you where."

This testimony has no material bearing upon the

question of the appellant's citizenship, but is referred to

merely for the reason that the Board of Special Inquiry

made great point of the fact that no record of Wong
Ying Wing's registry in Pittsburgh under the draft law

could be found through the War Department to dis-

credit his testimony he resided there. However, it is sub-

mitted that any errors or discrepancies in the record of

the War Department should not be laid at the feet of the

appellant, especially when several well known Chinese

witnesses in Pittsburgh testified to the fact that Wong
Ying Wing was a resident of Pittsburgh during the

times he stated in his testimony. In view of the record,

there can be no controversy as to the fact that the Board

of Special Inquiry entirely disregarded substantial evi-

dence, due to these petty discrepancies as to collateral
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facts. The report of the Chairman of the Board itself

shows that the only testimony having any bearing upon

the question of the appellant's citizenship was unfairly

and, due to the misconduct of the members of the Board

of Special Inquiry, arbitrarily disregarded.

Referring again to the report of the Chairman of

the Board for the information of the Secretary of La-

bor, Exhibit 7030/428, we find the following statement

:

"There is no evidence to prove that the appli-

cant Wong Ying Wing was born in San Francisco

as claimed, nor is there any evidence to establish

that he is the Wong Ying Wing mentioned by the

alleged parents in 1903 or the Wong Ying Wing
mentioned by the same persons in 1906. It is, there-

fore, not believed that Wong Ying Wing has es-

tablished his claimed birth in the United States."

(Italics ours)

The case presented here is identical with the one of

Flirt ex rel. Chin King v. Tillingast, 32 Federal 2nd,

359, District Court of Mass., 1929. The Board of Spe-

cial Inquiry, following its usual tactics of attempting

by third degree methods to bring out minor discrepan-

cies in the testimony of the witnesses, rather than at-

tempting to determine the question before it of the citi-

zenship of the applicant, entirely disregarded the only

evidence having any bearing upon the question of citi-

zenship, because of these discrepancies. The coin-t held

that the minor discrepancies were insufficient to over-

come positive testimony. The court, in rendering its
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opinion, criticized the practice of immigration tribunals.

Quoting from this case:

"It is not the function of the courts to reweigh
evidence in these cases, but it is their duty to say

whether a reasonable mind could regard direct af-

firmative evidence in a person's favor as offset by
circumstances or mere suspicion. In this case the

immigration tribunal seemed to have allowed their

prejudice against the father, because of what they

regarded as a previous attempt to deceive them, to

blind them as to the overwhelming evidence that

Wing had a son corresponding to the applicant.

With this fact established, there remains only the

question of whether there were reasonable grounds
on which to review the evidence that the petitioner

had a son. The petitioner, Wing, and the two Chi-

nese witnesses testified directly and positively that

such is the fact. Kwang's testimony, while not

amounting to direct evidence of identity, certainly

goes far to establish it. Against this there is no
direct evidence and there are 7io facts from which
in my opinion such a conclusion can reasonably he

reached. It is settled that Chinese witnesses are

not to be disregarded and ignored simply because

of their race."

I feel that the appellant has made a most satisfac-

tory showing, in the face of difficult conditions, and I

believe the evidence fully and fairly establishes his birth

in the country beyond a reasonable doubt, and I there-

fore respectfully move that the appeal be sustained and

that the writ of habeas corpus issue.

Respectfully submitted,

EDWARD H. CHAVELLE,
Attorney for Appellant,
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STATEMENT OF THE CASE

The appellant, WONG YING WING, is admitted-

ly of the Chinese race. He claims to have been bom in



San Francisco, California, November 11, 1899, and

that he resided continuously in the United States until

January 12, 1932. On August 5, 1930, he applied to

the United States Immigration officials at Minneap-

olis for a citizen's return certificate, commonly known

as Form 430, as authorized by Regulations of the Sec-

retary of Labor, for the purpose of proving-up a citi-

zenship status and facilitating his re-admission to the

United States at termination of a contemplated visit

to China. The said application was duly investigated

and with all evidence connected therewith was for-

warded to the Commissioner of Immigration, Seattle,

port of intended departure and return, for approval or

disapproval,, as provided by the Regulations of the De-

partment of Labor, and after a careful consideration

of the same the Assistant Commissioner of Immigra-

tion, on August 21, 1930, denied and disapproved the

said application on the ground that the appellant had

not proved his claim of birth in this country. Tripli-

cate copy of the application. Form 430, plainly marked

"Disapproved" was returned to the Immigration Ser-

vice at Minneapolis where with copy of the testimony

in the case was apparently delivered to appellant's

counsel in accordance with the established practice. The



appellant appealed from said unfavorable decision to

the Secretary of Labor, who directed that a further

examination be conducted to determine his citizenship

status, which was done during December, 1930. Upon

final consideration the Secretary of Labor held that the

appellant had not proved his claim of birth in this coun-

try and on January 12, 1931, dismissed the appeal.

Notv/ithstanding the action of the Secretary of Labor

the appellant left the United States, returned May 29,

1934, and applied for admission to the United States

as a native-born citizen thereof. After the usual hear-

ing his application for admission was denied by a

Board of Special Inquiry at the Seattle Immigration

Station, from vv^hich decision he appealed to the Secre-

tary of Labor who dismissed the appeal and directed

that the appellant be returned to China. He thereafter

filed a Petition for Writ of Habeas Corpus in the Dis-

trict Court of the United States for the Western Dis-

trict of Washington, Northern Division. The case now

comes before this Court on appeal from the order of

the District Court denying said petition.

ARGUMENT

''Exclusion" and ''Deportation" are distinguished



in ex parte Domingo Corypus, 6 Fed. (2) 336. The

appellant is an applicant for admission and is, there-

fore, amenable to the laws relating to "Exclusion"

rather than "Deportation".

The appellant alleges in the first paragrauh, Page

5, and first paragraph, Page 12, of his brief that he

is entitled to a judicial determination of his claim of

American citizenship under authority of Ng Fung Ho

V. White, 259 U.S. 276. This case is contrary to his con-

tention. This question is definitely answered adversely

to appellant in Yoshimasa Nomura v. United States,

297 Fed. 191, CCA9, in which the Court said:

"The appellant makes the point that he was
entitled to a judicial hearing on the question of

his citizenship. But the appellant is in the posi-

tion of one who is stopped at the border seeking

to enter the country, and his right is determin-

able without a judicial hearing, or a hearing other

than that which was had." Citing United States

V. Ju Toy, 198 U.S. 253; Tang Tun v. Edsell, 223

U.S. 673; Ng Fung Ho v. White, 259 U.S. 2f76;

United States ex rel Bilokumsky v. Tod, 263 U.S.

149.

The appellant cites the following cases as being in

his favor, wherein the writ was sustained

:



Ex parte Ng Bin Fong, 20 Fed. (2) 1014, D. C,
Seattle,

United States ex rel Leong Ding v. Brough, 22
Fed. (2) 926, CCA2,

United States ex rel Fong Lung Sing v. Day, 29
Fed. (2) 619, D. C, N. Y.,

United States ex rel Leong Jun v. Day, 42 Fed.
(2) 714, D. C, N. Y.

These four cases relate to foreign-born sons of

alleged American citizen fathers and all were denied

admission to the United States on the ground that the

alleged father's previous testimony was inconsistent

with the claim of relationship between the applicants

and their alleged fathers, as is the issue here.

In ex parte Ng Bin Fong, supra, the Court ren-

dered a decision granting the writ. On appeal to this

Court, Weedin v. Ng Bin Fong, 24 Fed. (2) 821, the

decision of the District Court was reversed and the

writ denied, the Court holding that the actions of the

immigration authorities in entering the exclusion order

were justified by the facts and the law.

In United States ex rel Leong Ding v. Brough,

supra, the Circuit Court of Appeals for the Second Cir-



cuit cites with approval Ex parte Ng Bin Fong, supra,

which said decision was reversed by this Court in

Weedin v. Ng Bin Fong, supra.

United States ex rel Fong Lung Sing v. Day, sup-

ra, and United States ex rel Leong Jun v. Day, supra,

are decisions of the District Court at New York and

both cite with approval Ex parte Ng Bin Fong, supra,

which decision has been reversed in Weedin v. Ng Bin

Fong, supra. The last decision has the effect of over-

ruling the aforementioned four decisions in so far as

this circuit is concerned. In addition, United States

ex rel Fong Lung Sing v. Day, supra, was reversed, 37

Fed. (2) 36, CCA2.

The first paragraph. Page 8, of appellant's brief

reads:

"The cases lay down the uniform rule that
the testimony of Chinese witnesses is not to be
disregarded, and, taking into consideration other
surrounding circumstances, the testimony of a
Chinese person is to be given the same weight and
credibility as that of any other witness. Kwock
Jan Fat v. White, 253 U.S. 454."

We have read the decision and are unable to find

anything therein upon which the quotation could be



based.

Other authorities cited by the appellant relate to

discrepancies on collateral points between applicants

for admission and their witnesses. The foundation of

none of them are similar to the issues here and, there-

fore, have no application in this proceeding.

We find in appellant's brief such expressions as:

"the manifest unfairness of the Board in disregarding

certain substantial testimony without cause or rea-

son", (page 4) ; 'It was false and made for the purpose

only of misleading the Secretary in arriving at a wrong

conclusion." (Page 8) ; ^'However, an examination of

the record of the Department of Labor will show that

the immigration officials deliberately set out to decide

adversely to the appellant, in spite of the testimony and

the record. This practice of the immigration officials

is so prevalent and well known that this Court has ac-

tually taken judicial notice of the practice." ( Page 13 )

;

"This practice has become so prevalent that the immi-

gration officials ignore all evidence and all records,

and even where there are no discrepancies, pre-judge

the issue by an order of exclusion of the immigrant."

(Page 15) ; "The report of the Chairman of the Board



itself shows that the only testimony having any bear-

ing upon the question of the appellant's citizenship was

unfairly and, due to the misconduct of the members of

the Board of Special Inquiry," (Page 25) ; ^'However,

it is submitted that any errors or discrepancies in the

record of the War Department should not be laid at the

feet of the appellant," (Page 24) ; *'The Board of Spe-

cial Inquiry, following its usual tactics of attempting

by third degree methods to bring out minor discrep-

ancies * * * *."(Page25). The appellant's petition

for writ of habeas corpus does net allege misconduct

on the part of any member of the Board of Special In-

quiiy or of any official of the Immigration Service,

the Department of Labor or of the V/ar Department,

who had anything to do with this case, and no irregu-

larity on the part of any of the said parties was alleged

during the hearing on the appellant's petition in the

District Court. The foregoing expressions should be

disregarded as not representative of the conduct of offi-

cials of- the United States Government. We may add

that the mere fact that a decision of a court or tribunal

may be wrong is no indication of an unfair hearing,

Yep Suey Ning v. Berkshire, 73 Fed. (2) Page 751.

Section 23 of the Immigration Act of 1924 (8



USCA 221) places the burden of proof upon applicants

for admission into the United States. All such appli-

cants are presumed to be aliens until the contrary is

proved, but the Chinese Exclusion Laws impose upon

persons of the Chinese race a more positive degree of

proof and this doctrine has been uniformly upheld by

the courts.

Section 17 of the Act of February 5, 1917, (8

USCA 153) provides that Boards of Special Inquiry

shall have authority to determine whether applicants

for admission shall be allowed to land or shall be de-

ported, and that

" * * * * In every case where an alien is ex-

cluded from admission into the United States un-
der any law or treaty now existing or hereafter

made, the decision of a board of special inquiry

adverse to the admission of such alien shall be
final, unless reversed on appeal to the Secretary of

Labor: * * * *."

In Quon Quon Poy v. Johnson, 273 U. S. 352, the

Supreme Court said:

"and that unless it appears that the Department
officers to whom Congress had entrusted the de-

cision of his claim, had denied him an opportunity
to establish his citizenship, at a fair hearing, or

acted in some unlawful or improper way or abused
their discretion, their finding upon the question
of citizenship was conclusive and not subject to
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review, and it was the duty of the court to dismiss

the writ of Imbeas corpus without proceeding fur-

ther."

and see

Ju Wah Son v. Nagle, 17 Fed. (2) 737, CCA9,

Chin Ching v. Nagle, 51 Fed. (2) 64, CCA9,

Fong On v. Day, 54 Fed. (2) 990, CCA2.

*'It must be borne in mind that this court must
not substitute its judgment for that of the immi-
gration boards on matters of fact."

Yep Suey Ning v. Berkshire, supra.

The immigration officers are exclusive judges of

weight of testimony and credibility of witnesses ap-

pearing before them.

Masamichi Ikeda v. Buiifiett, 68 Fed. (2) 276
CCA9.

United States ex rel Mastoras v. McCandless, 61
Fed. (2) 366 CCA3.

Testimony of persons of the Chinese race. "Testi-

mony produced may be insufficient in quantity or qual-

ity to establish a necessary fact, but still be admissible.

It may not satisfy the judicial mind, but still be ad-

missible." United States v. Chin Sing Quong, 224 Fed.

752. "And, by the way of caution, we may add that

jurisdiction would not be established simply by proving
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that the Commissioner and the Department of Com-

merce and Labor did not accept certain sv/orn state-

ments as true, even though no contrary or impeaching

testimony was adduced." Chin Yow v. United States,

208 U.S. 11-13. Chinese testimony is in a special class

and does not stand up unless corroborated. The Chinese

Exclusion Case, 130 U.S. 581; Fong Yue Ting v. Uni-

ted States, 149 U.S. 698; Li Sing v. United States, 180

U.S. 486. 'They were not obliged to credit his uncor-

roborated testimony that he had received such papers

and had lost them, * * *. It was no indication of

unfairness that his testimony was not credited." Wooig

Fat Shuen v. Nagle, 7 Fed. (2) 611 CCA9. 'It does

not necessarily follow that, because four witnesses have

testified positively that she was born in San Francisco,

there being no witness to the contrary, their state-

ments upon this question must be accepted as true. If

such a rule were adopted and followed, there would

be no more Chinese remanded in such cases." Lee Sing

Far V. United States, 94 Fed. 837 CCA9, and see Lew

Loy V. United States, 242 Fed. 405 CCA9.

The appellant was denied admission to the United

States by a Board of Special Inquiry for the reasons
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that he did not prove his claim of birth in the United

States; that he was not in possession of an unexpired

immigration visa ; that he is an alien ineligible to citi-

zenship not a member of any of the classes specified in

Section 13 (c) of the Immigration Act of 1924. Of

course, if the appellant proved himself to be a citizen

of this country none of the excluding provisions would

be applicable.

Throughout the Government's exhibits the alleged

father of the appellant is known as Wong Heng Gee,

or Wong Hong Gee, or Wong Hung Gwe, and the al-

leged mother's name is recorded as Lem Shee, Lum

Shee or Lim Shee.

The name claimed by the appellant first became

known to the Immigration Service through the appli-

cation for admission of an alleged brother of appellant

named Wong Moon Fay, subject of Government's Ex-

hibit No. 24758/2-23, Wong Moon Fay is purported to

have left the United States on a self-made indentifica-

tion affidavit, without preinvestigation, via San Fran-

cisco November 7, 1902. He returned from China via

the same port October 11, 1903, and applied for admis-

sion as a native-born citizen of the United States, and
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during the course of the investigation he and his al-

leged parents testified in agreement that two sons and

one daughter, described as:

Wong Moon Fay, 19 years, son,

Wong Ming Ying, 7 years, son, (now claimed to

be the appellant)

Wong May Yu, 11 years, daughter,

were born to appellant^s mother at 16 1/2 Waverly

Placey San Franciso. The alleged mother testified that

she was born in the United States.

Government's Exhibit 21285/2-2 contains the Im-

migration history of Wong Toy who is alleged to have

departed without preinvestigation and returned via

San Francisco September 10, 1906, and applied for ad-

mission as a native-born citizen of the United States.

At the hearing he claimed the same parents as did

Wong Moon Fay and stated that he was born KS 6-1-18

(February 27, 1880) at 845 Washington Street^ San

Francisco, where all his brothers and sisters were born,

and had lived at said address until he was 18 years of

age. His alleged parents testified in the case that all

their children, 4 sons and 3 daughters, were bom at

845 Washington Street, described as follows:
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Wong Toy, 27 years, son,

Wong Fay, 25 years, son,

Wong Jung, 24 years, son,

Wong Wing, 16 years, son (said to be appellant

here),

Wong Lin, 22 years, daughter,

Wong Yuk, 17 years, daughter,

Wong Ying, 20 years, daughter.

Thus, the number of children claimed born to the al-

leged parents of the appellant was increased by four

between the dates of their testimony of October, 1903,

and September, 1906, the youngest being 16 years of

age. On this conflicting testimony the immigration

authorities had a right to hold that the testimony of

both dates was false. In this hearing the alleged mother

testified that she was born in China.

The appellant testified (Page 10 of the record and

at other times) that his name is Wong Ying Wing and

that he was born KS 25-10-9, corresponding to Novem-

ber 11,- 1899. Consequently, he would be less than 4

years old when his alleged parents testified in October,

1908, that they then had a son named Wong Ying, 7

years old and would be approximately 6 years and 8

nionths old when his alleged parents claimed in Sep-
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tember, 1906, a son named Wong Wing, 16 years old.

The appellant's age, based on his own statement that

he was born November 11, 1899, does not agree with

his age as given by his alleged parents. This age dis-

crepancy, 'per se, disproves the appellant's claim of

being a son of his alleged parents. There is also a

variance in the name of the youngest son claimed by

the alleged parents. In 1903 they stated their youngest

son was named Wong Ming Ying and in 1906 testi-

fied that the name of their youngest son was Wong

Wing, and it may be noted that in their testimony of

1906 they claim.ed a daughter by the name of Wong

Ying.

The appellant in the first paragraph. Page 19 of

his brief, admits that the alleged parents' testimony

of 1906 with respect to their children is false but con-

tends that their testimony of 1903 is correct. When

the appellant admits that his alleged parents were

guilty of perjury in 1906 he is in no position to brag

about their integrity in 1903.

The alleged parents were given full opportunity

in 1903 and 1906 to claim all the children they ever

had and at neither time did they claim a son of the ap-
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proximate age, or exact name, to correspond to the

name and age of the appellant and it is certain that

the appellant could not have been born at 16 1/2 Wav-

erly Place and at 845 Washington Street as claimed by

the alleged parents.

With a view of lessening the commercial traffic

in the importation of contraband Chinese it has been

consistently held through a long line of judicial de-

cisions that Chinese are estopped from bringing child-

ren to this country who were not claimed by either

parent when given the opportunity to do so. There-

fore, the appellant is not entitled to admission to the

United States on the ground of being a native-born

citizen son of his alleged parents, and for the same

reasons the admission of Wong Toy, an alleged brother,

was contrary to law

:

Fong Lung Sing v. Day, 37 Fed. (2) 36 CCAl,

Wong Som Yin v. Nagle, 37 Fed. (2) 893 CCA9,

Chin Lim v. Nagle, 38 Fed. (2) 474 CCA9,

Louie Foo v. Nagle, 56 Fed. (2) 775 CCA9,

Fong Kong v. Nagle, 57 Fed. (2) 138 CCA9,

Woo Suey Hong v. Tillinghast, 69 Fed. (2) 93
CCAl,

Louie Share Yen v, Nagle, 54 Fed. (2) 311 CCA9,
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Soo Hoo Do Yim v. Tillinghast, 24 Fed. (2) 163
CCAl,

Ng Lin Go v. Weedin, 5 Fed. (2) 960 CCA9.

There is no record of either alleged parents of the

appellant testifying before the Immigration Service

since 1906. Their real identity and marital status is

uncertain. THERE IS NO EVIDENCE TO SHOW
THAT EITHER OF THE ALLEGED PARENTS
EVER IDENTIFIED THE APPELLANT IN PER-

SON OR BY PHOTOGRAPH AS BEING THEIR

SON.

In Government's Exhibit No. 7030/428, it is

shown that the appellant testified August 5, and De-

cember 3, 1930, in an attempt to corroborate his claim

of birth in this country, that when living at 513 2nd

Avenue in Pittsburgh he registered as a native-born

citizen under the Selective Draft Regulations, and did

not claim any exemption; that he remembers a green

card was issud at time of registration and later a white

card was issued but did not remember that he received

either card or the character of the building in which

he registered. On June 12, 1934, Page 7 of the record,

the appellant testified that while living at 532 2nd

Avenue, Pittsburgh, he registered for the draft and
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received a registration card which he lost. The War

Department was requested to verify the appellant's

claim of registration and under date of June 22, 1934,

the War Department, speaking through E. J. Conley,

Brigadier-General, advised the Immigration Service,

Page 18 of the record, that no record could be found

of a man named Wong Ying Wing as having registered

with the Local Board for Division No. 1, Pittsburgh,

which Board had jurisdiction over 532 2nd Avenue,

but such a careful search was made that record v/as

found of another Chinese bearing the same clan family

name, Wong Gam Ying, 37 years of age, born Januarj.

6, 1880, residing at 513 2nd Avenue, who registered

with Local Board for Division No. 1, Pittsburgh. When

all the testimony of the appellant is considered with

reference to his claim of registration for the draft the

only conclusion that can be reached is that his claim is

erroneous. The appellant may have been a resident of

Pittsburgh during the Selective Draft period and if so

it is no proof that he was born in the United States. If

the War Department committed any irregularity in

searching for record of appellant's registration the bur-

den is on appellant to show it.

The alleged brother, Wong Mon Fay, testified in
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behalf of appellant in an attempt to bolster up his claim

of American citizenship. No proof has been submitted

to show that Wong Mon Fay and the appellant are

brothers. The citizenship of Wong Mon Fay conceded

in 1903, denied in 1918, and allowed in 1919, rests on

extremely doubtful evidence. As shown in Government

Exhibit 24758/2-23, on April 5, 1918, Wong Mon Fay

applied for a citizen's return certificate and claimed

three brothers and two sisters, omitting one sister pre-

viously claimed, in partial harmony with the list of

children claimed by his alleged parents in 1906. The

application was denied on July 20, 1918, and again

upon further consideration September 16, 1918, on the

ground that his claim of birth in this country was not

established. In 1919 he filed another application for

a citizen's return certificate and submitted therewith

an ex 'parte affidavit prepared by his counsel for the

purpose of minimizing the conspiracy and reducing the

degree of fraud perpertrated against the Government

by himself and his alleged parents in claiming seven

children in 1906. The said affidavit was made for the

express purpose of increasing his chances of receiving

a citizen's return certificate and for no other purpose.

He admits in his affidavit that he is guilty of perjury.



20

fraud and conspiracy. It is self-evident that he did

not recant or retract any of his criminal propensities

on account of reformation, conversion to the truth or

out of the goodness of his heart. Thus, he is discredited

as a witness and the immigration officials v^ere not re-

quired to believe any part of his testimony given in

this proceeding. Quan Wing Seung v. Nagle, 41 Fed.

(2) 58 CCA9; Weedin v. Ng Bin Fong, 24 Fed. 821

CCA9; Ngai Kwan Ying v. Nagle, 62 Fed. (2) 166

CCA9.

Citizen's return certificate, Form 430, in posses-

sion of the appellant.

The appellant in first paragraph, page 11, of his

brief, attempts to justify an alleged belief that the trip-

licate copy of citizen's return certificate, endorsed dis-

approved created a right to re-enter the United States.

The certificate is made an exhibit. If the appellant

speaks English as well as he claims he should have

understood the terms of the certificate. Exhibit

7030/428 contains the record covering the application

of the appellant for a return citizen's certificate in

1930. It is shown that the application was denied by

the Assistant Commissioner of Immigration at Seattle

on the ground that the appellant was not shown to be a
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citizen of this country. He was represented by counsel

on appeal to the Secretary of Labor. The appeal was

dismissed January 12, 1931. Triplicate form of the

application, Form 430, marked "Disapproved" was ap-

parently delivered to the appellant^s attorney with copy

of the testimony in the case for the purpose of perfect-

ing the appeal and inadvertently got into the possession

of the appellant. Appellant's attorney knew that the

application was denied. Likewise the appellant knew

that his application was denied for if otherwise he

would not have employed an attorney to have the denial

set aside. The general rule of law is that notice to the

attorney is notice to the client. Appellant on his own

responsibility, and without sanction or restraint of law,

left the United States January 19, 1932, according to

the outgoing manifest of one of the vessels of the

American Mail Line. He returned to the United States

on the Steamship President McKinley, arriving at Se-

attle May 29, 1934, presented to the Immigration

authorities the aforementioned "Disapproved" copy of

application for citizen's return certificate, Form 430,

and applied for admission to the United States as a

native-born citizen thereof. An original approved cer-

tificate. Form 430, much less a disapproved copy, is not
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an adjudication of citizenship, ex parte Chun Wing,

18 Fed. (2) 119. The admission of Chinese is not an

adjudication and the Government is not bound thereby.

White V. Chan Wy Sheung, 270 Fed. 764 CCA9;

Jo Mon Sing v. Weedin, 24 Fed. (2) 820 CCA9.

After a hearing before a Board of Special Inquiry

at Seattle and the taking of testimony from the appel-

lant's alleged brother, Wong Mon Fay, at Minneapolis,

and the consideration of all evidence set forth in the

exhibits it was held that the appellant had not estab-

lished his claim of birth in this country and therefore

denied him admission. Thereafter he appealed from

said decision to the Secretary of Labor, Washington,

D. C, where he was ably represented by counsel. Pages

40-46 of the record. The appeal was dismissed. The

findings of the Board of Special Inquiry are shown on

Pages 31-34 and of the Board of Review and Secretary

on Page 47 of the record.

It is conceded that the appellant resided in the

United States a number of years but how he originally

entered the United States is not explained. He admits

that he never attended public school in the United
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States. Various courts have held that if a Chinese did

not attend school during his youth it is evidence that

he was not then a resident of this country.

The appellant claims in first paragraph, Page 10,

of his brief that he resembles his parents and brother

Wong Mon Fay. Photograph of the appellant is at-

tached to Form. 430 of July 16, 1930, in Exhibit 7030/

428, and photograph of Wong Mon Fay is attached to

Form 430 of March 2, 1921, in Exhibit 24758/2-23.

Photographs of the alleged parents are in the same ex-

hibit. The immigration officials did not find any spe-

cial resemblance between the appellant and any of his

alleged relatives. Resemblance between Chinese is com-

mented upon by Judge Neterer in ex parte Wong Suey

Serrif 20 Fed (2)' 148; Wong Som Yin v. Nagle, supra.

Since the alleged parents claimed seven children

in 1906, evidently for the purpose of selling birthrights

to Chinese at a later date it is only natural that the ap-

pellant is able to identify the photographs of his alleged

parents and alleged brother Wong Mon Fay. How-

ever, he failed to identify the photograph of Wong Toy,

a son claimed by his alleged parents and living in Min-

neapolis, when he testified at Minneapolis August 5,
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1930, Page 7 of the testimony, Exhibit No. 7030/428

and Page 6 of the record. It is believed from consider-

ation of the entire record that the appellant bought

the birthright of a mythical child claimed by the alleged

parents in 1903 and 1906 together with available fam-

ily history and is now impersonating said mythical

child.

Appellant says in first paragraph. Page 12 of his

brief "In consideration of this issue the court should

bear in mind the dicta of the Supreme Court in Kwock

Jan Fat v. White, 253 U.S. 454, that it is better that

many persons be admitted erroneously than that one

United States citizen should be denied his birthright.'^

Without admitting the authenticity of the quotation it

has no greater meaning than "that it is better that

many defendants be acquitted erroneously than that

one innocent person be convicted." On the facts, the

Kwock Jan Fat case is clearly distinguishable from the

issues here involved. Of Quon Quon Poy v. Johnson,

273 U.S. 352; Tang Tun v. Edsell, 223 U.S. 673; Chin

Bak Kan v. United States, 186 U.S. 193; Quock Ting

V. United States, 140 U.S. 417. In the latter case the

Court said:
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"He may be contradicted by the facts he
states as completely as by direct evidence; and
there may be so many omissions in his account of

particular transactions, or of his own conduct, as
to discredit his whole story. His manner, too, of

testifying, may give rise to doubts of his sincerity.

'The question remains whether there was
such a conflict of evidence that different conclu-

sions might be reached as to the relationship of

the applicant to the alleged father; for, if there

was, the conclusion of the Department of Labor
is final."

Soo Hoo Do Yim v. Tillinghast, 24 Fed. (2) 163
CCAl.

It is believed that the doctrine expressed by this

Court in Chin Wing v. Nagle, 55 Fed. (2) Page 611,

is amply supported by United States ex rel Fong Lung

Sing V. Day, 37 Fed. (2) 36 CCA2, and is applicable

here:

"We are not holding, however, that as a mat-
ter of fact Chin Wing is not the true son of Chin
Sung. We do hold, however, that the discrepancies,

especially that concerning the applicant's school-

ing, are sufficiently serious to preclude the deter-

mination that the applicant was not given a fair

hearing by the two Boards or that the District

Court committed error in sustaining the findings

of these Boards. Reasonable men might easily

disagree as to the probative effect of these dis-

crepancies. V/hile there is possibility of such dis-

agreement among- reasonable men, the findings of
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administrative boards of the kind that passed up-
on the appellant's case will not be disturbed." and
quoting from Tulsidas v. Collector of Customs, 262
U.S. 258 'We think, rather, it will leave the ad-
ministration of the lav/, where the law intends it

should be left, to the attention of officers made
alert to attempts at evasion of it, and instructed

by experience of the fabrications which will be
m.ade to accomplish evasion."

The appellant's claim of American nativity is

predicated upon being a son of his alleged parents, for-

tified by his alleged registration under the Selective

Draft Regulations and the testimony of Wong Mon

Fay. Neither of the first two allegations have been

proved and due to conflicting testimony and lack of

support they are not sustained by the evidence sub-

mitted. Witness Wong Moon Fay is discredited. Con-

sequently the appellant is left without proof of his as-

sertion that he is a native of this country. "The fabri-

cation of testimony is always a badge of weakness in a

case and when clearly established justifies a conclusion

of fraud in the entire case." Gung You v. Nagle, 34

Fed. (2) Page 850 CCA9.

CONCLUSION

The appellant was accorded a fair hearing by the



27

Immigration officials and failed to sustain the burden

which was upon him to establish his claim. The evi-

dence does not constitute convincing proof that the ap-

pellant was born in the United States and is not of

such a nature as to require, as a matter of law, a favor-

able finding in that respect. The discrepancies in the

testimony constitute evidence upon which the immigra-

tion officials could reasonably arrive at their excluding

decision. The said officials did not abuse their discre-

tion committed to them by the statute, and their ex-

cluding decision is not arbitrary, capricious or in con-

travention of any rule of law, or in conflict with any

pricinple of justice; hence, it is final. The district

court did not commit error in denying the Writ of

Habeas CovpuSy and its judgment and order should be

affirmed.

Respectfully submitted,

J. Charles Dennis,

United States Attorney

F. A. Pellegrini,

Assistant United States Attorney
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Owen P. Hughes,

Assistant United States Attorney

J. P. Sanderson,

United States Immigration and
Naturalization Service^

On the Brief.



No. 7674

(Hxrmxt Olourt of App^la

WONG YING AVING,

vs.

MARIE A. PROCTOR, United States Commissioner

of Immigration, at the Port of Seattle,

Appellee.

UPON APPEAL FROM THE DISTRICT
COURT OF THE UNITED STATES, FOR
THE WESTERN DISTRICT OF WASH-
INGTON, NORTHERN DIVISION.

HoxoEABLE John C. Boaven,. Judge

Simply Irt^f nf Appellant

EDWARD H. CHAVELLE,
Attorney for Appellant,

WALTER H. NEWTON,
Of Counsel.

315-321 Lyon Building,

Seattle, Washington.

QATEWAV PRINTING COMPANY. BEATTLC

>aUL P^





No. 7674

3n ®IfF Mntteb BtuttB

(Hxvmxt (Banvt of Appeals
3for tl|p Nttttlj Qltrrutt

WONG YING WING,
Appellant,

vs.

MARIE A. PROCTOR, United States Commissioner

of Immigration, at the Port of Seattle,

Appellee.

UPON APPEAL FROM THE DISTRICT
COURT OF THE UNITED STATES, FOR
THE WESTERN DISTRICT OF WASH-
INGTON, NORTHERN DIVISION.

HoxoRABLE JoHX C. BowEX,. Judfje

S^ply Imf 0f Appellant

The appellee raises the point on page 4 of her

brief that the appellant in this case is not entitled

to a judicial determination of his claim of Ameri-

can citizenship. The appellee says that the case of

Ng Fung Ho vs. White, 259 U. S. 276, is contrary

to the contention that the appellant is entitled to



a judicial determination of his claim. It further

states that the question is definitely answered ad-

versely to the appellant in Yoshimasa Nomura vs.

United States, 297 Fed. 191, CCA9. The former case

lays down the rule that Chinese claiming citizenship

hefore immigration authorities are entitled upon a

petition for a writ of habeas corpus under the Fifth

Amendment, to a judicial hearing. The only limita-

tion upon this rule is that the claim to American

citizenship must be in good faith. The case goes

on to explain the justice of such a rule and the

theory behind it.

In all of these cases the question of citizenship

itself, which is an issue to the merits of the con-

troversy, is also a jurisdictional fact giving rise to

a judicial determination. Therefore, if the court

did not determine the question of citizenship it

could not get jurisdiction over a case of this sort,

and deportation would follow upon a purely execu-

tive order. In other words, if the courts were bound

by the rulings of the administrative boards upon

the question of citizenship they could never assume

jurisdiction of a case involving the question of

citizenship.

The case sets out a very good example of this in

making an analogy to questions arising under mill-
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tary law. The general rule is that persons who are

not members of a military organization are not

subject to martial law in peace times. Therefore,

such persons have a right to appeal to the courts

by a writ of habeas corpus to determine the ques-

tion of whether or not they are members of a mili-

tary body, rather than private citizens. Thus the

question of their civil or military status is a condi-

tion precedent to their right to resort to the courts.

If this question, the question of their status as

civilians or members of a military body, could be

conclusively determined by the military authorities,

then such persons would be forever barred from the

right of recourse to the courts, regardless of their

status.

As to the appellee's contention that the question

is definitely answered adversely in the case of

Yoshimasa Nomura vs. United States, 297 Fed. 191,

CCA9, the appellant does not believe from a reading

of that case that there is any attempt to overrule

the Supreme Court case which has just been re-

ferred to.

On page 11 the appellee seeks to set up the

doctrine that the testimony of a Chinese citizen *4s

in a special class and does not stand up unless cor-

roborated," and cites the Chinese exclusion case,



130 U. S. 581, Fong Yue Ting vs. United States,

149 U. S. 698, and Li Sing vs. United States, 180

U. S. 486. The Li Sing vs. United States ease in no

way supports this novel contention, but merely de-

scribes the statute requiring Chinese aliens applying

for admission to the United States under the status

of merchants to prove by two white witnesses that

such has been their occupation. Thus the require-

ment in this case is purely statutory and based upon

the policy of Congress for determining the status of

Chinese aliens.

The Chinese exclusion case is in no way in

point here, as in the Li Sing case. This case, how-

ever, is a very interesting case to read, in that it

traces the history of Chinese immigration into the

United States, together with a review of the treaties

and legislation affecting it, up to the Chinese labor

exclusion statute, which the court passed upon.

We are wholly in accord with the statement of

the appellee on page 8: "We may add that the mere

fact that a decision of a court or tribunal may be

wrong is no indication of an unfair hearing." How-

ever, where, in this case, the facts and records show

that the Board of Special Inquiry was completely

diverted from the question at issue by collateral

questions, we think the fact is clearly established



that appellant was denied a fair hearing. See Damon

ex rel. Wong Bok Ngun vs. TiUinghast, 63 Fed. 2nd

Series, 710. Quoting:

"The immigration tribunals appear to have
been almost completely diverted, by the col-

lateral questions above referred to, from a con-

sideration of the real issue on which the case

turns. The way in which they dealt with it was
not that fair and reasonable determination of

the applicant's claim—which it is to be remem-
bered involves American citizenship—to which
he was entitled."

Respectfully submitted,

EDWARD H. CHAVELLE,
Attorney for Appellant,

WALTER H. NEWTON,
Of Counsel, j^.
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